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IN THE UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 )

IN RE:       )
ALLEGRO LAW, LLC,       ) Chapter 7 
Debtor.       ) CASE NO: 10-30631 

      ) Judge Sawyer 
                 )

APPLICATION OF RECEIVER FOR COMPENSATION TO BE PAID AS AN
ADMINISTRATIVE CLAIM, AUTHORIZATION TO INCLUDE CERTAIN EXPENSES

AS ADMINISTRATIVE CLAIMS, AND, IF NECESSARY, FOR AUTHORITY TO
EMPLOY KAUFMAN GILPIN MCKENZIE THOMAS WEISS, PC AS COUNSEL AND
JACKSON THORNTON & COMPANY, PC AS ACCOUNTANT FOR THE RECEIVER
NUNC PRO TUNC TO MARCH 12, 2010 OR ALTERNATIVELY TO MARCH 22, 2010 

LOUIS C. COLLEY, STATE COURT RECEIVER FOR ALLEGRO LAW, LLC, (the

“Receiver”) files this application (the “Application”) for Application of Receiver for Compensation

to Be Paid as an Administrative Claim, Authorization to Include Certain Expenses as Administrative

Claims, And, If Necessary, for Authority to Employ Kaufman Gilpin McKenzie Thomas Weiss as

Counsel and Jackson Thornton as Accountant for the Receiver Nunc Pro Tunc to March 12, 2010

or Alternatively to March 22, 2010.  In support of this Application, the Receiver states as follows:

JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Application under 28 U.S.C. §§ 157 and 1334. This

matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). The bases for the relief

requested herein are §§ 105(a), 327(e), 543(c)(1-2), 543(d)(1), 503(b)(3)(E) and 503(b)(4) of Title

11 of the United States Code (the “Bankruptcy Code”). 

2. Venue of these proceedings and the Application is proper in this District pursuant to 28

U.S.C. §§ 1408 and 1409. 
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PRELIMINARY STATEMENT

3.  Daniel G. Hamm (“Hamm”) was appointed as Trustee in Case No.10-30430-WRS for the

chapter 7 bankruptcy estate of Keith Anderson Nelms, who is the sole member of Allegro Law, LLC

(the “Debtor”).

4.   Hamm filed a Chapter 7 petition for Allegro Law, LLC on March 12, 2010, in the United

States Bankruptcy Court for the Middle District of Alabama, Northern Division, Case No.10-30631-

WRS. Hamm was been appointed trustee of the Debtor upon the filing of the case and will hereafter

be referred to as the  “Trustee”.

5. On March 12, 2010, the Trustee on behalf of the Debtor’s bankruptcy estate, informed the

Receiver that the chapter 7 bankruptcy had been filed and that its filing rendered the Receiver to be

a superseded custodian of property of the Debtor’s bankruptcy estate. The Trustee requested that the

Receiver turnover the receivership estate to him as the Trustee of the Debtor’s bankruptcy estate of

the Debtor.    

6.  As of the date of the filing of the Debtor’s chapter 7 bankruptcy,  the Receiver had

incurred certain unpaid pre-petition compensation and expenses. The same are attached hereto as

Exhibit “A” (as to the Receiver) and  Exhibit “B” (as to accounting expenses of Jackson Thornton,

as accountant for the Receiver (“Accountant”) The Receiver hereby submits this application

requesting that the court approve Receiver’s pre-petition compensation and expenses shown on

Exhibits “A” and “B” and allow the same to be placed in line for payment by the Trustee as

administrative expenses of the Debtor’s bankruptcy estate. 

7.  Upon and after being contacted, the Receiver incurred additional expenses and is due

additional compensation for actions taken by the Receiver to preserve the estate and to turnover the
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receivership property. The same are attached hereto as Exhibit “A” (as to the Receiver) and  Exhibit

“B” (as to his Accountant). The Receiver hereby submits this application further requesting that the

court allow Receiver’s post-petition compensation and expenses shown on Exhibit “A”and “B” and

order the same to be placed in line for payment by the Trustee as administrative expenses of the

Debtor’s bankruptcy estate. 

 FACTUAL BACKGROUND RELEVANT TO 
POST PETITION COMPENSATION AND EXPENSES 

8.  The Debtor is a limited liability company organized and existing under the laws of the

State of Alabama and having its principle place of business in Alabama. Company offices were

located in Prattville, Alabama. The Debtor was founded on April 26, 2007 by Keith Anderson Nelms

(“Nelms”) who operated the company until Ben A. Fuller, Circuit Judge of  Autauga County,

Alabama in the 19th Judicial Circuit of the State of Alabama appointed Colley as temporary receiver

on July 8, 2009. 

9. The State Court case is styled The State of Alabama and the Alabama Securities

Commission, Plaintiffs, v. Allegro Law, LLC, Allegro Financial LLC, and Keith Anderson Nelms,

Defendants CV-09-125-F. In the suit, Plaintiffs had alleged that Nelms was operating debt

management business and a debt service business (the “Debtor’s Businesses”)  illegally through the

Debtor. In the suit, Plaintiffs sought to remove the Debtor’s Businesses from the control of both the

Debtor and Nelms in order to protect the public and the current clients/customers (hereinafter the

“Customers”) of Debtor’s Businesses from alleged illegal practices of the Debtor and Nelms.

10. In the July 8, 2009 order, the court made findings that the Debtor’s Businesses as

operated by Nelms and the Debtor were illegal based on facts, including but not limited to the
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following: (a) neither Nelms nor Debtor was licensed under the Sale of Checks provision of the laws

of Alabama, (b) the Debtor obtained new Customers by using deceptive trade practices and by

making false representations, (c) the Debtor, without explaining the consequences, advised new

Customers to pay the Debtor and not to pay their credit card bills, (d) Nelms was diverting money

out of the bill payment program to pay personal expenses of Nelms, (e) the Debtor had caused

damage to every Customer who had ever enrolled in the program, and (d) though money damages

could not adequately compensate the Customers and former customers who were victims of the

Debtor, continued operation of Debtor’s Businesses by a receiver would reduce the harm and

possibly provide benefit to the Customers  who were currently still participating in the Businesses.

11. During the temporary receivership, in accordance with the orders of Judge Fuller, the

Receiver shut down any and all acceptance of new Customers into the Debtor’s Businesses. The

Receiver hired John Fendley (“Fendley”), Jackson Thornton & Company, PC to serve as the

accountant for the Receiver and to account for the money of each of the Customers as it was received

into the Debtor’s Businesses, held by the Debtor’s Businesses and disbursed out of the Debtor’s

Businesses. 

12. In the appointment of the Receiver, the State Judge, at the insistence of the State of

Alabama and the Alabama Securities Commission sought to continue the existing debt management

business and debt settlement business in order to minimize the harm to the existing Customers who

had become involved with the programs. Receiver was authorized to continued only such contracts

of the Businesses as he deemed to be in the best interest of the Customers of the Businesses.  The

Receiver also sought ways through which he might (once he became permanent receiver),  wind

down all or parts of the Businesses if the winding down would benefit the Customers or minimize
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the harm to the Customers.

13. Receiver, through the counsel of the Attorney General’s Office of the State of Alabama

who had represented the plaintiffs in the law suit, sought to make the receivership permanent. On

February 11, 2010 a permanent order was issued by Judge Fuller ordering as follows:

a. The receivership was made “permanent.”

b. Because the Defendants in the case had illegally profited from the Businesses, all fees,

funds and monies received by the Defendants from the Businesses was disgorged and placed in

possession of the Receiver to prevent continuation of the diversion of money for uses other than the

payment of the obligations of the Customers. 

c. All Defendants, including the Debtor, were permanently enjoined from withdrawing or

accessing money in the Debtor’s bank accounts and the bank accounts were placed under the

direction and control of the Receiver for benefit of the Customers. 

d. The Receiver was ordered to make decisions in the running the Debtor’s Businesses for

the benefit of the client/Customers in these words: “to continue to fulfill any existing client contracts

and/or obligations if,  in the opinion of the Permanent Receiver, to do so is in the best interest of the

client.”

14.  In operating the Debtor’s Businesses, the Receiver became acutely aware of the outrage

and dissatisfaction which existed among the client groups and how disruptions in the operations

caused harm to Customers which in turn would cause spikes in the complaints that the Receiver

received by mail, phone, email, and blogs.

POST FILING ACTIVITIES

15.  In the first contact with the Bankruptcy Court, the Receiver was notified by the Trustee
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that Receiver was in possession of property of the bankruptcy estate of the Debtor as a custodian and

that §§ 362, 543(a) and 543(b) of the Bankruptcy Code required compliance by Receiver. Receiver

acknowledged the notice, requested to meet with the Trustee and contacted George W. Thomas,

(“Thomas”) as bankruptcy counsel to represent the Receiver regarding his duties in relation to the

state court receivership and the Bankruptcy Code. The Receiver also notified Judge Fuller and the

Attorney General and the Security Commission who were the Plaintiffs in the Receivership case and

all concerned voiced the opinion that the existing individual Customers were likely to be

immediately and irreparably harmed if the debt settlement and debt management Debtor’s Businesses

were shut down. The Receiver was concerned about how the bankruptcy filing would affect the

Debtor’s Businesses and the Customers of Debtor’s Businesses. 

16.  The Receiver, Thomas and the Trustee met at the Receiver’s office on Monday, March

15, 2010. The Trustee stated that his duty was to gather and protect the bankruptcy estate and that

any decision on continuation of the receivership was for the judge. The Receiver explained that the

harm that Nelms and the Debtor had caused through the operation of Allegro prior to the receivership

was being minimized and that the Customers could benefit through operation of the Debtors

Businesses in the receivership. The Receiver emphasized to the Trustee that if the Debtor’s

Businesses were shut down the Customers would be upset and would possibly suffer great harm

which could not be reversed.  There was a short discussion as to whether the legal interest of Allegro

in the IOLTA accounts survived the receivership order. The Trustee restated that he had no latitude

to change his position and that his duty was to seek turnover.  It was clear that the parties had

conflicting duties and could not agree. The Trustee acknowledged the right of the Receiver to request

that he be excused from the turnover, but was clear that the Receiver must observe the stay while the
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motion to excuse was being decided. The Receiver did not challenge the bankruptcy or the Trustee’s

authority or position, but explained to the Trustee that he believed, in good faith, that the

receivership should be continued. Given the conflicting duties and positions of the Receiver and the

Trustee, the parties discussed the options for proceeding without jeopardizing or harming the

position of the any of the parties in interest. 

17. A recap of the meeting is set out in the Trustee’s letter on the following day: 

“This letter follows our recent conversation at which time you and I met with
Mr. Louis Colley, the receiver for Allegro Law, LLC. The meeting was precipitated
by the recent filing of the Allegro Law, LLC., bankruptcy and the related case of
Allegro Financial Services, LLC. 

“During the meeting we discussed what may or may not be property of the
Bankruptcy estate and the disruption and irreparable harm that will be caused to
approximately 8,000 former clients of a debt management program should the
monies and accounts of Allegro Law, LLC., be immediately surrendered to the
Trustee. It is my understanding that you and Mr. Colley plan to file, within days, a
motion asking that the receiver be excused from the turnover order citing various
grounds. While I do not necessarily agree with the grounds asserted, I understand
your right to do same. 

“We all seem to agree that the bankruptcy stay pursuant to 11 USC 362 and
543 is in place and prevent disbursements from these accounts. As represented to us
yesterday by Mr. Colley there have been no disbursements since the bankruptcy filings
on March 12, 2010. In fact during our meeting, Mr. Colley had in his possession
several checks that had been prepared to settle former Customers' debts. He stated
that he plans to hold these and other checks until the matter had been resolved. I am
certainly of the impression that Mr. Colley will continue to honor the stay and not
make any disbursements from these accounts until the Bankruptcy Court makes a
decision with respect to the proper distribution of the monies in the accounts. Within
a day or so I plan to file a complaint for turnover of the subject property, and I
presume you will at the same time be asking that Mr. Colley be excused from
compliance with same. 

“Should my understanding with respect to the agreement (that there will be
no disbursements from any of the Allegro Law or Allegro Financial Services, LLC
accounts) be incorrect please notify me immediately.”

 18. Following the meeting on March 15, 2010, the Receiver decided that the facts required
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him to request an excuse from compliance. He acknowledged during the meeting with the Trustee

that, while waiting for a decision on the request, he must operate the receivership in a way that would

protect the Trustee and the Receiver should it later be determined that the Receiver was not excused

from turnover. His choice to request an excuse from compliance preserved the possibility of

continuing the Debtor’s Businesses, in whole or in part, should the court determine that portions of

the money were not property of the estate or that such continuation would better serve the creditors

of the bankruptcy estate. The alternative of immediate turnover would have terminated the Debtor’s

Businesses.  The Receiver’s cooperation protected  the bankruptcy estate’s rights to a complete

turnover if the Trustee prevailed at the court hearing on the motion to excuse.

19. The Receiver asked Thomas to file (as soon as possible) a motion requesting that the

Receiver be excused and to request an expedited hearing so that, if the excuse were granted, the

disruption to the Receivership would be minimized and so that, if the request were denied, turnover

could occur as the earliest possible date. The Receiver, Thomas and Fendley worked to develop the

information relevant to the issues material to the motion of the Receiver. 

20. The motion to excuse was filed on Thursday, March 18, 2010. An expedited  hearing was

held on March 19, 2010. It was confirmed in open court that, though the receivership was still in

effect, no disbursements were occurring and that the stay was in effect and being observed. After

argument of counsel, the court took the matter under advisement and asked the parties to return on

Monday, March 22, 2010. On Monday, March 22, 2010, the court announced that an evidentiary

hearing should be held in order to determine whether the interest of creditors would be better served

by excusing the receiver from compliance with the stay and turnover duties of a custodian. The

evidentiary hearing was set for March 29, 2010. The time records attached (Exhibit A as to the

Case 10-30631    Doc 73    Filed 05/20/10    Entered 05/20/10 17:34:55    Desc Main
 Document      Page 8 of 26



900189664 - 3

Receiver; Exhibit B as to his Accountant and  Exhibit C-Part 1 as to Thomas) include post filing

time for the preparation of the motion to excuse and for the participation in the hearing are attached

hereto for the Receiver, Thomas, and Fendley.

21. During the period from March 22, 2010 until March 29, 2010, the superseded

receivership continued during preparation for the evidentiary hearing. The Receiver, Thomas and

Fendley worked to develop the evidence for presentation at the evidentiary hearing and to respond

to the Request for Production made by the Trustee. Time records for the preparation for the

evidentiary hearing are attached (Exhibit A as to the Receiver; Exhibit B as to his Accountant and

Exhibit C-Part 2 as to Thomas).

22. On March 29, 2010, immediately following the ruling which denied the motion to excuse

the Receiver and Thomas conferred with the Trustee regarding logistical issues involved in the

turnover, including coordinating the shut down of incoming payments and discussing the best way

to make the transition occur with regard to web site issues, phone number issues, computer file

access and mail forwarding. The Receiver has continued to meet with the Trustee without counsel

to facilitate and accomplish turnover and to work on the issue of refunding post petition payments

of Customers.  

RECEIVER’S COMPENSATION AND EXPENSES AS ADMINSITRATIVE CLAIMS
UNDER SUPERSEDED CUSTODIAN PROVISIONS

23. The Bankruptcy Code provides in Section 543(a) directs a custodian to make no

disbursement from or take any action in the administration of the property of the debtor’s bankruptcy

estate under his possession, custody or control except such action as is necessary to preserve such

property. Subsection (b) requires turnover and accounting of the property of the debtor’s bankruptcy

estate under his possession, custody or control.  Subsection (c) provides as follows:
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“(c) The court, after notice and a hearing, shall—

(1)  protect all entities to which a custodian has become obligated
with respect to such property or proceeds, product, offspring, rents,
or profits of such property;

(2)    provide for the payment of reasonable compensation for services
rendered and costs and expenses incurred by such custodian; and

(3)   surcharge such custodian, other than an assignee for the benefit
of the debtor’s creditors that was appointed or took possession more
than 120 days before the date of the filing of the petition, for any
improper or excessive disbursement, other than a disbursement that
has been made in accordance with applicable law or that has been
approved, after notice and a hearing, by a court of competent
jurisdiction before the commencement of the case under this title.”

24. Receiver application for compensation and expenses rests on the plain statutory language

on Section 543 of the Code. Case law regarding the compensation of custodians and their

professionals is rather sparse and somewhat confusing. All of the cases turn on facts which are

different from the case at hand because there does not appear to be any reported case involving a the

denial a receiver motion to excuse turnover an operating business to a Chapter 7 Trustee. All of the

reported cases in which motions to excuse are pursued by custodians operating businesses involve

Chapter 11 bankruptcy filings. None of there reported cases is persuasive that a custodian operating

a debtor’s businesses who moves to excuse turnover to a Chapter 7 Trustee should be denied

compensation and payment of expense for resisting turnover or opposing the bankruptcy. 

25.  Section 543 requires a superseded custodian to take no action other than to preserve the

assets under his control. The Receiver’s motion was an effort to preserve the Debtor’s Businesses

which were under his control. There may be debate on whether the Debtor’s Businesses operated by

the Receiver were an assets or liabilities of Debtor’s bankruptcy estate. Receiver considered the

Debtor’s Businesses to be assets.  If the Debtor’s Businesses were assets, those assets needed to be
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preserved by the Receiver. The Receiver had spent the past 7 months maximizing the value of the

Debtor’s Businesses to the Customers. Receiver firmly believed that the Debtor’s Businesses had

value and were assets to the Customers of Debtor’s Businesses and to the creditors of the Debtor.

The Receiver, who had just become “permanent”, was exploring ways to shut down portions of the

Debtor’s Businesses and that were not “beneficial” to Customers while streamlining other portions

of Debtor’s Businesses to make them more beneficial to the Customers and to the creditors of the

Debtor by increasing the benefit and lowering the costs of Debtor’s Businesses . 

 26. The motion to excuse was necessary to preserve the Debtor’s Businesses. Turning the

assets of the Debtor’s Businesses over to the Chapter 7 Trustee would discontinue any and all

portions of the Debtor’s Businesses. The accumulated money would survive, but any value of the

Debtor’s Businesses as an asset or as a going concern would be lost.  Based on the facts, the Receiver

had the choice of (a) attempting to preserve the Debtor’s Businesses or (b) failing to take available

actions necessary to preserve Debtor’s Businesses.  The decision on whether to request excuse from

turnover effectively was a decision on the custodian’s part on whether to follow his duty under the

Code to preserve the assets of the debtor’s estate or failing to take such action.

27. The statute and the reported cases indicate that the expenses of the custodian must be

reasonable and must provide benefit to the estate. In the case at hand, the Receiver’s actions meet

those requirements. There are cases that state that the expenses cannot be paid out of the bankruptcy

estate as administrative expenses if the expenses were incurred in opposing the bankruptcy. The

Receiver in this case did not oppose the bankruptcy by asking to be excused from turnover. The

Code itself allows the superceded receiver to request that he be excused. The Posadas case is cited

for several different propositions, but its holding is based on the fact that the receiver who
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successfully obtains an excuse and turns nothing over to the estate cannot be compensated out of the

other assets of the estate. (Note that in such case the Receivership was continued and the Debtor’s

Businesses assets never came into the Bankruptcy estate.  To the contrary, the Allegro Receiver was

not excused and the assets of the Debtor’s Businesses have been turned over to the Bankruptcy

Estate.) In the Allegro case, the question is not whether the assets benefit the estate, but whehter the

motion to excuse and resulting evidentiary hearing benefitted the estate.  

28. As stated above the case law is sparse and, in most cases, a Chapter 11 debtor in

possession is attempting to pull the Debtor’s Businesses into the Chapter 11 and reorganize the

debtor.  In most of the cases the issue is where the debtor in possession or the Receiver, will provide

better management.  Another issue in the reported cases is whether, upon turnover, there will be

successful reorganization managed by the debtor in possession. The expected outcome for creditors

is compared by projecting the management expected upon turnover to the management expected

from a continuation of the receivership. In this instance, the issues are obviously different. The

comparison in this case involves the effect on creditors of termination and liquidation of the Debtor’s

Businesses versus continuation of the Debtor’s Businesses in the receivership. 

29.  As stated above, the reported cases shed little light on the application of the statutory

standards which apply to the facts of this case. These standards are reasonableness and benefit to the

estate. Reasonableness would relate to the amount of the compensation and expenses. The Receiver

asserts that bills for his compensation and for his expenses are reasonable. The second standard

would appear to have come from legislative history and should be met in this case as a practical

matter. That is, the Receiver’s action must have benefitted the estate. 

30. First, the Receiver motion benefitted the estate because it raised the the decision making
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on the question of whether the Debtor’s Businesses should be shut down or continued to the

appropriate level . Had the Receiver not asked to be excused, the Debtor’s Businesses would have

been shut down without a further thought or any opportunity to consider the impact on the creditors

of the estate. 

31.  The Trustee had filed the Chapter 7 out of duty under the Code to bring assets of the

Debtor into the bankruptcy estate. Under the Code, the duty of the Trustee existed whether or not

it was his judgment that the Debtor’s Businesses should be shut down. The Receiver was the first

person in the process who had to decide whether the Debtor’s Businesses benefitted the creditors.

The state court had ordered him to operate and he felt operating was benefitting the Customers. The

question which was to be resolved under the Code presented different factors from the factors under

state law. That is, the question of whether the interest of the creditors would be better served by a

continuation of the receivership. This question required additional and different considerations from

the objectives tasked to the Receiver by the state court order. The Receiver believed that the vast

number of the creditors (the active Customers) would benefit from continuation of the Receivership.

He could certainly be open to “second guessing” regardless of what he thought, but the only way to

have the decision made at the proper level was for him to ask to be excused. Therefore, Receiver

asked for the court to look at the situation and make the decision. Through the Receiver’s motion

the Trustee and the Receiver were enabled to advocate their positions and allow the court to decide

the issue in the best interst of the creditors of the bankruptcy estate. 

32. Little, if any,  time was wasted, and no assets jeopardized during the period between

filing and hearing. The Receiver had authority under the state court order to hire counsel, which he

immediately did. The motion was prepared and submitted. This submission was an important and
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vital part of the turnover process. Given the fact that the Receiver believed in good faith that the

continuation of the Debtor’s Businesses best served all of the creditors, his duties to the state court

and his duties as a superceded receiver under the Code prevented him from choosing to shut down

the Debtor’s Businesses.  The receiver has to preserve assets. The Code provides the Receiver with

his only option when he believes that the excuse will best serve the creditors and that option is to

request a chance to prove himself correct. Though the facts presented by the Receiver were not

persuasive at the hearing, the effort served the estate by providing a full hearing on whether to shut

down the Debtor’s Businesses by putting the assets into a Chapter 7 liquidation. As a result there is

a record showing that the decision to shut down the Debtor’s Businesses was made after hearing as

provided by the Code.

33.  Based on the foregoing, Receiver argues that asking to be excused was beneficial to the

turnover process and to the bankruptcy estate. The initial court hearing convinced the court that an

evidentiary hearing was warranted, and the evidentiary hearing was the next step in the process under

the Code. 

34. Losing parties should not always be penalized for losing. A superseded custodian is

treated specially by the code in order to allow the court to treat the custodian and his professionals

equitably. The court can excuse them or deny their motion to be excused. In the course of the hearing

the court was in a position to judge the motivations of the parties.  

35. The work of the Receiver, his accountant and his attorney are presented to the court for

payment based on the fact that the services were reasonably necessary to preserve the Debtor’s

Businesses which constituted the property of the estate. If the Receiver had not asked to be excused,

the court would not have had the opportunity to determined that the continuation of such Debtor’s
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Businesses would have better served the creditors. The Debtor’s Businesses would have been

terminated and the Receiver displaced by his own inaction, rather than by the action of the court.

That is, the Receiver had no choice other than (a) to terminate the Debtor’s Businesses reducing the

assets of the estate by any value of the Debtor’s Businesses as a going concern or (b) to request that

Receiver be excused. 

36.  In this case, the request of the Receiver to be excused should not be labeled “opposing

the bankruptcy” or “resisting turnover”, but viewed as an effort to determine whether creditors of

the Debtor would be better served by preserving operational aspects of the Debtor’s Businesses by

continuing to operate the Debtor’s Businesses as going concerns in the receivership. During the

receivership, the Receiver had made every effort and had taken every precaution which he could

identify to protect the Debtor’s Business while running them in a manner quite differently from the

manner for which Nelms had been so heavily criticized. 

37.  The Receiver may not have been perfect in his decision making, but any lack of

perfection was certainly not due to a lack of effort. The Debtor’s Businesses had operated under his

management paying only such fees as allowed by Judge Fuller’s orders. The bank accounts of the

Debtor had grown substantially from the beginning date of the receivership until the filing of

Debtor’s bankruptcy and, unavoidably, after the filing of the bankruptcy. This post petition increase

in the accounts was not an intended consequence of the Receiver and could hardly be argued alone

to satisfy the “benefit to the estate” requirement. 

38.  To the contrary, the true benefit to the estate from the Receiver’s motion to excuse was

to provide a procedure in which the issue of whether to shut down the Debtor’s Businesses or

continue the Debtor’s Businesses could be decided at the proper level after the case for both
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positions was presented on the record in an evidentiary hearing before the court. 

39.  In the case In re SNERGY PROPERTIES, INC., Debtor, 130 B.R. 700 (attached as

Exhibit “D”) the court addresses payment of expense as follows at page 5 of the opinion:

“However, 11 U.S.C. § 503(b)(3)(E) expressly authorizes
compensation for the prepetition services of a custodian or receiver
superseded under 11 U.S.C. § 543 and is an exception to the general
rule with respect to the allowance of compensation for exclusively
postpetition activities as an administrative expense. In re Hearth &
Hinge, Inc., 28 B.R. 595, 597 (Bankr.S.D.Ohio 1983).

“Unlike the requirement in subsection (D) under § 503(b)(3), sub-
section (E), which governs superseded custodians, does not require
that the services of the custodian made “a substantial contribution” in
the Chapter 11 case. Moreover, the costs and expenses of a
prepetition custodian or receiver superseded under 11 U.S.C. § 543
include the expense of counsel fees incurred by the custodian or
receiver, for which prior court approval is not expressed as a
prerequisite for allowances. In re Kenval Marketing Corp., 84 B.R.
32, 33-34 (Bankr.E.D.Pa.1988).  Since this court did not appoint the
receiver, this court would not be in a position to approve the
receiver's retention of counsel to act on his behalf. The absence of a
state court order authorizing the receiver to retain counsel is not fatal
to an award for legal services because 11 U.S.C. § 503(b)(3)(E) does
not state that the actual, necessary legal expenses of the superseded
custodian or receiver must have been incurred with the prior approval
of the state court which appointed the custodian or receiver. The
amount of such legal expenses must be determined by this court in
accordance with the standard expressed in 11 U.S.C. § 503(b)(4),
namely, reasonable compensation “based on the time, the nature, the
extent, and the value of such services, and the cost of comparable
services other than in a case under this title, and reimbursement for
actual, necessary expenses incurred by such attorney....”

ALTERNATIVE RELIEF

40.  In the case In re 245 Associates, LLC, Debtor, 188 B.R. 743, (the “245 Case”), attached

as Exhibit E, the court, at the initial hearing on the Receiver’s motion to excuse, decided to

“continue” the receivership until an evidentiary hearing could be held. The Receiver in the Allegro
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case has strongly argued and re-asserts that a superseded receiver remains a “superseded receiver”

from the date of filing of the bankruptcy until turnover is complete, unless excused. If the receiver

is excused, his professionals would need to be approved by the court. In the 245 Case, the court rules

that a receiver who is continued by the court pending an evidentiary hearing must have authority and

approval of the court to hire professionals before the professionals perform work for which payment

can be made from the assets of the bankruptcy estate. In the opinion of Receiver, the 245 Case is

incorrect on this point. That is, the decision to have an evidentiary hearing does not change the status

of the receiver. 

41.  The receiver should remain a superseded custodian pending the ruling after the

evidentiary hearing. Under the “per se” rule the court in the 245 Case requires the apprlication for

payment of professional expenses to require proof on the “disinterestedness” of the professional that

the application is filed after the service was performed due to excusable neglect in order to allow

nunc pro tunc relief. In the 245 Case, the court only allows payment from the date of the date that

the decision was made to have the evidentiary hearing. The rationale for limiting the nunc pro tunc

effect to that decision was that the receiver and counsel had failed to file the motion for relief in a

timely fashion and had failed to ask for an expedited hearing. 

42.  Should the court in the case at bar agree with the ruling in the 245 Case and require

approval by the court of employment nunc pro tunc of Thomas and Fendley is necessary to allow

their payment as an administrative expense, the Receiver requests such approval and in support of

such request presents evidence of (a) the disinterestedness of Thomas (see affidavit of Thomas) and

(b) excusable neglect in not making such request beforehand. As to the excusable neglect there is

a two pronged test: the first prong of the test would require either exigent circumstances or a

Case 10-30631    Doc 73    Filed 05/20/10    Entered 05/20/10 17:34:55    Desc Main
 Document      Page 17 of 26



1800189664 - 3

complex and/or unsettled area of the law. The second prong would require a showing of no prejudice

to the estate. 

43.  The Receiver meets both prongs of the test. First, the area of the law is certainly unclear.

There are not very many cases and none similar to the case at bar. The time frame was certainly

exigent and the receiver moved quickly to place the issue before the court and request an expedited

hearing. Based on these facts, should the court determine that approval of the hiring of Thomas and

Fendley is necessary, the Receiver requests that the court approve such hiring nunc pro tunc to

March 12, 2010. 

44.  If the court determines (as the court in the 245 Case did) that the Receiver’s hiring

cannot be approved nunc pro tunc further back than the date of the decision to have an evidentiary

hearing, Receiver requests that the professional’s hiring be approved and payment authorized  back

tp March 19 and that payment of the professionals before March 19 be approved as a necessary

expenses of the superseded receiver. 

45.  As to the second prong, the Receiver has been careful not to prejudice to estate in any

way including his timeliness in filing of the motion to excuse and the expedited hearing request. The

Receiver cooperated with the Trustee to protect the estate from harm and certainly did not prejudice

the estates case.  

46.  The disinterestedness issues are different for Thomas and Fendley. Thomas had never

served the Receiver in any capacity. Fendley had been Receiver’s accountant prior to the bankruptcy.

Thomas’ affidavit is attached and Fendley has already been requested to be hired by the Trustee. 

SUMMARY 

 47. In summary and notwithstanding the immediately forgoing section regarding alternative
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relief, the Receiver requests that the court approve compensation and expenses under the provisions

of 11 U.S.C. § 503(b)(3)(E). There is no need to go through the process approval of professionals

because the Receiver was at all times a superseded custodian seeling to preserve the assets of the

estate. The actions of the Receiver, Thomas and Fendley were nessary and reasonable and therefore

their bills should be place in line for payment as administrative expenses of the estate under 11

U.S.C. § 503(b)(3)(E).   It is obvious that in this matter, extensive time and effort was put forth on

both sides. It is further evident that the estate to be turned over is substantial. The effort to excuse

had the mechanical effect of increasing the size of the estate which was ultimately available to

turnover. Though this effect is not the reason for the efforts, it did in fact occur. The true benefit to

the estate is that when the Customers ask why the Debtor’s Businesses were shut down by the court,

there is a record showing that after careful consideration the court determined that the interests of

the creditors (including those Customers were better served).

DISCLOSURE CONCERNING CONFLICTS OF INTEREST OF THOMAS  

48. To the best of the Debtor’s knowledge, information and belief, and based upon the

declaration of George W. Thomas, Esq. ("Thomas Declaration") filed previously with this Court,

Kaufman Gilpin McKenzie Thomas Weiss, PC does not represent any interest adverse to Debtor's

estate or its creditors in connection with the Chapter 11 Case.

49. Moreover, to the best of the Debtor’s knowledge, information and belief, and based upon

the Thomas Declaration, the partners, counsel and associates of Kaufman Gilpin McKenzie Thomas

Weiss, PC nor any of its attorneys have any connection with the Debtor, the Receiver, the estate of

the receivership or the debtor, any other party in interest, the Bankruptcy Administrator, or any

person employed in the office of the Bankruptcy Administrator, except as disclosed in the Thomas
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Declaration. 

50. In addition,  Kaufman Gilpin McKenzie Thomas Weiss, PC has conducted a conflict

check, through its client database, regarding its connections with potential parties-in-interest

including: (i) the Debtor; (ii) affiliates or subsidiaries of the Debtor; (iii) unsecured creditors of the

Debtor; and (iv) the Receiver as well and (v) creditors of the Debtor. A search conducted through

Kaufman Gilpin McKenzie Thomas Weiss, PC’s client database is designed to reveal any

representation of, or potential conflict with, the entity searched or any known subsidiary or affiliate.

In addition to the database search,  Kaufman Gilpin McKenzie Thomas Weiss, PC inquired

individually of each partner and associate by circulating a list of potential parties in interest to each

individual attorney. 

51. Neither  Kaufman Gilpin McKenzie Thomas Weiss, PC nor any attorney of the Firm is

an insider of the Debtor or the Receiver. In addition, neither Kaufman Gilpin McKenzie Thomas

Weiss, PC nor any attorney at the Firm holds directly any claim, or debt against the Debtor or an

equity security of the Debtor or the Receiver. 

52.  Kaufman Gilpin McKenzie Thomas Weiss, PC is not and has not been, within 2 years

of the date of the filing of the Debtor's petition, had any connection to any securities of the of the

Debtor or Receiver, or been the attorney for such any investment banker in connection with the offer,

sale or issuance of a security of the Debtor or Receiver. 

53. No member of Kaufman Gilpin McKenzie Thomas Weiss, PC has been, within 2 years

from the date of the filing of the Debtor's petition, a director, officer or employee of the Debtor or

Receiver or of an investment banker of the Debtor or Receiver as specified in subparagraph (B) or

(C) of 11 U.S.C. § 101(14). 
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54. Kaufman Gilpin McKenzie Thomas Weiss, PC does not have an interest materially

adverse to the interest of the Debtor’s estate or of any class of creditors or equity security holders,

by reason of any direct or indirect relationship to, connection with, or interest in, the Debtor,

Receiver or an investment banker as specified in subparagraph (B) or (C) of 11 U.S.C. § 101(14),

or for any other reason. 

55. Kaufman Gilpin McKenzie Thomas Weiss, PC does not currently represent any party

other than the Receiver in connection with the Chapter 7 Case. 

56. Kaufman Gilpin McKenzie Thomas Weiss, PC, to  the best of the Debtor's knowledge

and information, Kaufman Gilpin neither holds nor represents any interest adverse to the Debtor, its

creditors or other parties in interest in the Chapter 7 Case, except as otherwise set forth herein. 

57. No member of Kaufman Gilpin McKenzie Thomas Weiss, PC is related to any United

States District Judge or United States Bankruptcy Judge in the Northern District of Alabama or to

the United States Bankruptcy Administrator for such district or any employee in the office thereof.

58. To the best of the Debtor's knowledge, neither Kaufman Gilpin McKenzie Thomas

Weiss, PC nor any attorney at the Firm is or was a creditor, an equity security holder or an insider

of the Debtor or Receiver in the past two years. 

59. Subject to the foregoing, Kaufman Gilpin McKenzie Thomas Weiss, PC represents or

has represented, and may represent in the future, those creditors of the Debtor listed in the Thomas

Declaration, if any. On information and belief, each of the foregoing entities regularly engages

numerous different law firms. With respect to each entity, Kaufman Gilpin McKenzie Thomas

Weiss, PC has been engaged for specific transactions or litigation, none of which relates to the

Debtor or the Debtor’s bankruptcy case. Kaufman Gilpin McKenzie Thomas Weiss, PC  has not,
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does not and will not represent the forgoing entities or any of their respective affiliates with respect

to matters related to the Debtor or the Debtor’s bankruptcy case. Except as disclosed in the Thomas

Declaration, to the best of my knowledge, Kaufman Gilpin McKenzie Thomas Weiss, PC does not

represent any other creditors of the Debtor or any other interest adverse to the Debtor’s estate. 

60. To the best of the Debtor’s knowledge, Kaufman Gilpin McKenzie Thomas Weiss, PC

has no connection with the Debtor, its creditors, or any other parties in interest, or its respective

attorneys and accountants, except as otherwise set out Thomas Declaration. 

61. The Debtor is informed and believes that Kaufman Gilpin McKenzie Thomas Weiss, PC

currently represents no interest adverse to the Debtor or its estate in the matters upon which it is

engaged and is a disinterested party as defined in Section 101(14) of the Bankruptcy Code. 

62. Based upon information available to the Debtor, the Debtor believes that Kaufman Gilpin

McKenzie Thomas Weiss, PC is a “disinterested person” within the meaning of the Bankruptcy

Code. 

SERVICES TO BE RENDERED 

63. The Receiver has selected Kaufman Gilpin McKenzie Thomas Weiss, PC to serve as

counsel to the Receiver and to perform, as requested, the services described herein. The Receiver

believes that Kaufman Gilpin McKenzie Thomas Weiss, PC possesses extensive knowledge in the

areas of law relevant to these cases, and that Kaufman Gilpin McKenzie Thomas Weiss, PC is well

qualified to represent the Debtor as counsel in connection with the Chapter 7 case. In selecting its

counsel, the Receiver sought counsel with experience in bankruptcy and receiverships as they arise

generally and in chapter 7 cases and other debt restructuring scenarios. Kaufman Gilpin McKenzie

Thomas Weiss, PC has represented parties in numerous chapter 7 cases. In addition, Kaufman Gilpin
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McKenzie Thomas Weiss, PC has a broad-based practice, including expertise in the areas of

bankruptcy and restructuring, corporate and commercial law, litigation, securities and property, as

well as other areas that may be significant in these cases. 

64. The Debtor has selected Kaufman Gilpin McKenzie Thomas Weiss, PC because

Kaufman Gilpin McKenzie Thomas Weiss, PC’s attorneys have considerable experience in matters

of this character and are qualified to specially represent the Receiver in this matter. 

65. The professional services Kaufman Gilpin McKenzie Thomas Weiss, PC will render

include the following: 

a. To give the Receiver legal advice regarding turnover and the automatic stay; 

b. To give the Receiver legal advice regarding a motion for excuse under Section 543 of the

Code and the duties of the Receiver pending any decision on the motion; 

c. To perform other legal services related to the request to be excused under Section 543 of

the Code and to facilitate the cooperation of the Receiver and the Trustee; real estate and corporate

issues required by the Debtor in connection with Debtor’s chapter 11 case. 

66. In the opinion of the Receiver, employing Kaufman Gilpin McKenzie Thomas Weiss,

PC for these purposes is in the best interest of the Receiver and the creditors of the Debtor’s estate.

67. Debtor desires to employ Kaufman Gilpin McKenzie Thomas Weiss, PC at Kaufman

Gilpin McKenzie Thomas Weiss, PC’s regular hourly rates, as set forth in the Thomas Declaration,

and to reimburse Kaufman Gilpin McKenzie Thomas Weiss, PC for its actual and necessary out of

pocket expenses incurred in connection with the Debtor's case, subject to the approval of the Court

upon proper application for compensation. Receiver believes that the hourly rates set forth in the

Declaration are fair and reasonable and are commensurate with the hourly rates Kaufman Gilpin
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McKenzie Thomas Weiss, PC customarily bills to its non-bankruptcy clients. The Debtor

understands that hourly rates of partners at Kaufman Gilpin McKenzie Thomas Weiss, PC range

from $225 to $275, hourly rates of Kaufman Gilpin McKenzie Thomas Weiss, PC associates range

from $150 to $225, and hourly rates of legal assistants range from $100 to $150. These rates are

subject to adjustment from time to time in the ordinary course of Kaufman Gilpin McKenzie Thomas

Weiss, PC’s business. 

68. The Receiver believes that the foregoing compensation arrangement is fair and

reasonable.

RELIEF REQUESTED 

69. Based upon all of the foregoing, the Receiver believes that the employment of Kaufman

Gilpin as counsel in connection with the Chapter 7 case would be appropriate and in the best interest

of the Debtor's estate and its creditors. 

70. The Receiver requests that Kaufman Gilpin McKenzie Thomas Weiss, PC 's retention

as counsel in connection with the Chapter 7 case be approved nunc pro tunc to March 12, 2010, (the

date the Debtor filed a petition for relief under Chapter 11 of the United States Bankruptcy Code)

or in the alternative to March 19, 2010 (the date that the court heard the initial arguments on the

motion to excuse). 

NOTICE AND NO PRIOR RELIEF 

71. Notice of this Motion has been provided to: (i) the Office of the Bankruptcy

Administrator for the Middle District of Alabama, (ii) the Trustee, (iii) the counsel for the Trustee.

In light of the nature of the relief requested, the Debtor submits that no further notice is necessary.

72. No previous request for the employment of Kaufman Gilpin McKenzie Thomas Weiss,
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PC as counsel to the Receiver  has been made to this Court or to any other court. 

WHEREFORE, PREMISES CONSIDERED, the Debtor respectfully requests the Court

to enter an order authorizing the Receiver in its motion to be excused to employ  the law firm of

Kaufman Gilpin McKenzie Thomas Weiss, PC and Fendley of Jackson Thornton & Company, PC

as counsel and accountant to the Receiver nunc pro tunc to March 12, 2010, or in the alternative to

March 22, 2010, and granting such other, further and different relief as may be just and proper. 

Submitted this the 3   day of May, 2010 .rd

/s/            George W. Thomas          

George W. Thomas
Attorney for Receiver, 
Louis C. Colley. 
OF COUNSEL 
KAUFMAN GILPIN MCKENZIE 
THOMAS WEISS, PC 
2660 EastChase Lane
P.O. Box 4540 (36104)
Montgomery, AL 36117 
Telephone: (334) 244-1111 
Facsimile: (334) 244-1969 

Case 10-30631    Doc 73    Filed 05/20/10    Entered 05/20/10 17:34:55    Desc Main
 Document      Page 25 of 26



2600189664 - 3

CERTIFICATE OF SERVICE 

I hereby certify that I have served the above and foregoing via electronic mail using the
CM/ECF system or via the United States Postal Service, first class mail in postage prepaid
envelopes, on this the 3   day of May, 2010 to, the Trustee, Attorney for the Trustee,  the Bankruptcyrd

Administrator, the Atttorney for the Bankruptcy Acministrator , and all other parties that have
appeared and requested Notice. 

/s/ George W. Thomas                   
Of Counsel                                    
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