UNITED STATES BANKRUPTCY COURT FOR THE
MIDDLE DISTRICT OF ALABAMA
IN RE:
ALLEGRO LAW, LLC, CASE NO. 10-30631-WRS

Chapter 7
Debtor.

TRUSTEE’S BRIEF IN OPPOSITION
TO MOTION FOR EMERGENCY RELIEF

Trustee Daniel Hamm files his opposition to receiver Louis Colley’s Motion for Emergency
Relief in the Form of Being Excused from the Automatic Stay and/or Other Alternative Relief as
follows:

A. STATE COURT RECEIVER IS NOT AN ASSIGNEE FOR THE BENEFIT

OF CREDITS

Bankruptcy courts have held that a state court receiver is not an assignee for the benefit of
creditors. Inre Northgage Terrace Apartments, Ltd., 117 B.R.328,331-32 (Bankr. S.D. Ohio 1990)
(“Case law indicates, however, that a state court receiver generally is not ‘an assignee for the benefit
of the debtor’s creditors.” Rather, an assignee for the benefit of creditors is one to whom a debtor
voluntarily assigns its property to be administered for the benefit of its creditors.”); In re Sundance
Corporation, 83 B.R. 746, 747-49 (Bankr. D. Montana 1988) (“A plain reading of § 101(10) with
§ 543(d)(2) convinces this Court that such subsection is not applicable to the facts here, where a state
court receiver is placed in possession of the Debtor’s property through judicial process, rather than

where the debtor creates a consensual possession of the property for the benefit of its creditors, and
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thereby voluntarily assigns the property to the assignee for administration or liquidation.”)
Highlighted copies of these 2 cases are attached hereto as Exhibits 1 and 2.

B. UNDER 542(d)(1), THE BANKRUPTCY COURT MUST CONSIDER THE
INTERESTS OF ALL THE DEBTOR’S CREDITORS

Under 541(d)(1), the bankruptcy court must consider the interests of all the debtor’s
creditors. In re Metropolitan Adjustment Bureau, 22 B.R. 67,70 (9™ Cir. 1982) (“Under state law,
conservator’s concern is not for the creditors of the debtors as a whole, but rather, for the customers
of the collection agencies . . . . The trustee’s responsibilities are to the creditors as a whole.”); In re
Constable Plaza Associates, L.P., 125 B.R. 98, 103 (S.D. New York 1991) (“Under this exception,
as expressed in 11 U.S.C. § 541(d)(1), the court must consider the interests of all the debtor’s
creditors.”) In re Northgate Terrace Apartments, Ltd., 117 B.R. at 333 (Movant must show “that the
interests of all creditors are better served” by the receiver) (emphasis added). Highlighted copies
of the first 2 cases are attached hereto as Exhibits 3 and 4.

C. THE PROPERTY IN THE CUSTODY OF THE RECEIVER CLEARLY IS
PROPERTY OF THE BANKRUPTCY ESTATE

The appointment of a state court receiver “does not deprive the debtor of its ownership of
the property over which the receiver is given authority and the receiver does not generally take title
to that property.” In re Rimsat, Ltd., 193 B.R. 499, 501 (Bankr. N.D. Indiana 1996); In re Willows
of Coventry, Ltd. Partnership, 154 B.R. 959 (N.D. Indiana 1993) (. . . the appointment of areceiver

does not effect title to the property over which the receiver is given authority . . . . the appointment
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of areceiver over the apartment complex did not terminate debtor’s ownership of the property or the

rents it generated.””) Highlighted copies of these 2 cases are attached hereto as Exhibits 5 and 6.
CONCLUSION

For the reasons stated by the Trustee at the hearing on March 19 and for the reasons set forth

above, the receiver’s Motion for Emergency Relief is due to be denied.

n
Respectfully submitted this &2 day of March, 2010.

Lave Heor—

STEVE OLEN
Cunningham Bounds, LLC
1601 Dauphin Street
Mobile, Alabama 36604
251-471-6191
251-479-1031 (fax)
Attorneys for Trustee

CERTIFICATE OF SERVICE

nd
I hereby certify that on this the Q 2 day of March, 2010, electronically filed the foregoing
with the Clerk of the Court using the CM/ECF system which will send notification of such filing to

all counsel of record.

STEVE OLEN
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Westlaw.

117 B.R. 328, 20 Bankr.Ct.Dec. 1276
(Cite as: 117 B.R. 328)

H
United States Bankruptcy Court, S.D. Ohio, Eastern
Division.
In re NORTHGATE TERRACE APARTMENTS,
LTD., Debtor.
Bankruptcy Nos. 2-90-00217, 59-2373860.

June 4, 1990.

Motion was filed to excuse state court-appointed re-
ceiver from complying with turnover provisions, in
Chapter 11 case. The Bankruptcy Court, Barbara J.
Sellers, J., held that: (1) retention of the receiver
was not mandatory, and (2) retention of the receiver
was not appropriate under the Bankruptcy Court's
discretionary powers.

Motion denied.
West Headnotes
[1] Bankruptcy 51 €~23064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tumover by Custodians.
Most Cited Cases
Generally, commencement of Chapter 11 case re-
quires any custodian appointed by state court to
manage debtor's property, upon receipt of know-
ledge of the commencement of the case, to cease
disbursement of funds derived from that property
except for expenditures necessary to preserve the
property; property must be delivered to the repres-
entative of the bankruptcy estate along with an ac-
counting. Bankr.Code, 11 U.S.C.A. § 543; Bank-
ruptcy Rule 6002, 11 U.S.C.A.

[2] Bankruptcy 51 €~2361

Page 2 of 7

Page 1
51 Bankruptcy
511V Effect of Bankruptcy Relief; Injunction
and Stay
511V(A) In General

51k2361 k. In General. Most Cited Cases
Bankruptcy 51 €~°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
Generally, state court receivership is terminated
upon bankruptcy filing by owner of the property.
Bankr.Code, 11 US.C.A. § 543(a, b, d); Bank-
ruptcy Rule 6002, 11 U.S.C.A.

[3] Bankruptcy 51 €~>3064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tumover by Custodians.
Most Cited Cases

Debtor and Creditor 117T €4

117T Debtor and Creditor

117Tk1 Assignments for Benefit of Creditors

117Tk4 k. Appointment, Qualification, and

Tenure of Assignee or Trustee. Most Cited Cases
Retention of state court-appointed receiver was not
mandatory in Chapter 11 case; receiver was not ap-
pointed at debtor's request or with its specific con-
sent, and, thus, receiver was not “assignee for the
benefit of creditors” under either applicable Florida
law or the Bankruptcy Code. Bankr.Code, 11
U.S.C.A. §§ 543(d)(2), 1101 et seq.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[4] Bankruptcy 51 €<°3064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turmnover by Custodians.
Most Cited Cases
State court receiver generally is not “assignee for
the benefit of creditors,” within meaning of Bank-
ruptcy Code turnover provision goveming retention
of custodian appointed by state court; rather, as-
signee for the benefit of creditor is one to whom
debtor voluntarily assigns its property to be admin-
istered for the benefit of its creditors. Bankr.Code,
11 U.S.C.A. § 543(d)2).

[5] Bankruptcy 51 €=23064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tumover by Custodians.
Most Cited Cases
Creditor, which filed motion to excuse state court-
appointed receiver from complying with turnover
provisions, had burden of all issues relating to that
affirmative relief, Bankruptcy Code contemplates
turnover. Bankr.Code, 11 U.S.C.A. § 543.

[6] Bankruptcy 51 €~°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turmover
51k3064 k. Tumover by Custodians.
Most Cited Cases
In analyzing creditors' interest, for purposes of de-
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termining whether interest of creditors would be
better served if state court-appointed receiver is re-
tained, court will examine likelihood of reorganiza-
tion, probability that funds required for reorganiza-
tion will be available, whether there are instances
of mismanagement by debtor, and whether turnover
would be injurious to creditors. Bankr.Code, 11
U.S.C.A. §§ 543(d)(1), 1101 et seq.

[7] Bankruptcy 51 €<>3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
Existence of prepetition defaults in payment to
lender which occurred prior to any action by lender
to secure possession of future rents pursuant to rent
assignment is not sufficient to entitle receiver to re-
fuse to turn over debtor's property. Bankr.Code, 11
U.S.C.A. § 543(a).

[8] Bankruptcy 51 €~3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tumover by Custodians.
Most Cited Cases
Retention of state court appointed receiver was not
appropriate under bankruptcy court's discretionary
powers in Chapter 11 case; there was no showing
that interests of all creditors would be better served
if receiver were retained. Bankr.Code, 11 U.S.C.A.
§§ 543(d)(1), 1101 et seq.
*329 Drew T. Parobek,Vorys, Sater, Seymour &
Pease, Columbus, Ohio, for Goldome.

Thomas 1. Blackburn, Denmead, Blackburm & Wil-
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117 B.R. 328, 20 Bankr.Ct.Dec. 1276
(Cite as: 117 B.R. 328)

lard, Columbus, Ohio, for debtor.
Jay Alix, Southfield, Mich., Chapter 11 Trustee.

Michael L. Cook, Sally M. Henry, Skadden, Arps,
Slate, Meagher & Flom, New York City, Gen.
Counsel, Marilyn Shea-Stonum, Jones, Day, Reavis
& Pogue, Columbus, Ohio, Sp. Counsel, to trustee.

*330 Charles M. Caldwell, Asst. U.S. Trustee,
Columbus, Ohio, Columbus Office of the U.S.
Trustee, for Region IX.

Lori Lapin Jones, Dewey, Ballantine, Bushby,
Palmer & Wood, New York City, and Leon Fried-
berg, Benesch, Friedlander, Coplan & Aronoff,
Columbus, Ohio, for Official Committee of Unse-
cured Creditors of Cardinal Industries, Inc.

P. Steven Kratsch, Kilpatrick & Cody, Atlanta, Ga.,
for Official Committee of Unsecured Creditors of
Cardinal Industries of Florida, Inc.

Harvey S. Minton, Minton & Leslie, Columbus,
Ohio, Counsel for Cardinal Industries of Georgia,
Inc.

James H. Bownas, Columbus, Ohio, for Cardinal
Industries Services Corp. and Cardinal Industries
Mortg. Co.

Thomas R. Noland, Altick & Corwin, Dayton,
Ohio, for Cardinal Partnership Corp. and Cardinal
Partner Corp.

OPINION AND ORDER ON MOTION TO EX-
CUSE COMPLIANCE WITH 11 U.S.C. § 543

BARBARA J. SELLERS, Bankruptcy Judge.

This matter is before the Court on a motion to ex-
cuse a state court appointed receiver from comply-
ing with the turnover provisions of § 543 of the
Bankruptcy Code. The motion was filed on behalf
of Goldome Realty Credit Corp. (“Goldome™). The
Chapter 11 debtor, Northgate Terrace Apartments,
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Page 3

Itd. (“Northgate), opposed the relief sought by
Goldome and the matter was heard by the Court.

The Court has jurisdiction in this matter under 28
U.S.C. § 1334(b) and the General Order of Refer-
ence previously entered in this district. This is a
core proceeding pursuant to 28 US.C. §
157(b)(2)(A), (E) and (O) which this Court may
hear and determine.

FINDINGS OF FACT

1. On or about November 22, 1983, Northgate ex-
ecuted and delivered to Goldome a promissory note
in the original principal amount of $1,296,000. Re-
payment of that note was secured by a mortgage
against the apartment complex in Bay County, Flor-
ida (the “Property”) owned and operated by
Northgate.

2. In 1989 Northgate defaulted in payments of in-
terest required under the terms and conditions of
the promissory note.

3. After Northgate's default, Goldome commenced
a state foreclosure action and requested the appoint-
ment of a receiver for the Property. On or about
August 4, 1989, John Davidson Realty, Inc., was
appointed as receiver (the “Receiver”) by the state
court in Bay County, Florida.

4. On or about November 16, 1989, the Florida
court entered a Final Default Judgment of Foreclos-
ure and scheduled a foreclosure sale of the Property
for January 12, 1990.

5. On January 11, 1990 Northgate filed its volun-
tary petition for relief with this Court under Chapter
11 of the Bankruptcy Code.

6. Prior to the appointment of the Receiver by the
Florida court the Property was managed by Cardin-
al Apartment Management Group, Inc. (“CAMG”),
a wholly owned subsidiary of the general partner,
Cardinal Industries, Inc.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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7. CAMG failed to pay the real property taxes for
1988 for the Property. This failure caused the state
of Florida to sell a tax certificate in respect of the
Property. Goldome caused those taxes to be paid by
the Receiver to maintain the priority of its mortgage
lien.

8. The Receiver has retained CAMG as the on site
manager of the Property.

9. The current occupancy rate of the Property of
94% is expected to rise during the summer months.

10. During the time period beginning with the ap-
pointment of the Receiver on or about August 4,
1989 and ending with the date of the hearing on this
matter on March 26, 1990, the Receiver accumu-
lated cash in excess of funds needed to operate the
business. That cash surplus totals between $39,000
and $41,000.

*331 11. In February, 1990, the Receiver made a
payment to Goldome in the amount of $20,000. Au-
thorization for that payment was not sought from
this Court.

ISSUES

Two issues are before the Court for decision in this
matter. First, whether the Court, under the mandat-
ory language of 11 U.S.C. § 543(d)(2), must excuse
the Receiver from complying with the turnover pro-
visions of 11 U.S.C. § 543(b). Second, whether this
Court in the exercise of its discretion under 11
U.S.C. § 543(d)(1) should excuse the Receiver from
turning over the Property to Northgate as required

by § 543(b).

DISCUSSION

A. Mandatory Excuse Under 11 U.S.C. § 543(d)(2).

[1][2] The commencement of a case under Chapter
11 of the Bankruptcy Code requires any custodian
appointed by a state court to manage a debtor's

Page 5 of 7
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property, upon receipt of knowledge of the com-
mencement of a bankruptcy case by the debtor, to
cease disbursement of funds derived from that
property except for expenditures necessary to pre-
serve the property. The property must be delivered
to the representative of the bankruptcy estate along
with an accounting. 11 U.S.C. § 543(a), (b); Bank-
ruptcy Rule 6002. Generally, a state court receiver-
ship is terminated upon a bankruptcy filing by the
owner of the property. There are, however, two ex-
ceptions to that general rule. One of those excep-
tions provides:

(d) After notice and hearing, the bankruptcy court-

* %k %k k k ok

(2) shall excuse compliance with subsections
(a) and (b)(1) of this section if the custodian is an
assignee for the benefit of the debtor's creditors
that was appointed or took possession more than
120 days before the date of the filing of the peti-
tion, unless compliance with such subsections is
necessary to prevent fraud or injustice.

11 US.C. § 543(d)(2).

[3] At the hearing of this matter Goldome asserted
for the first time that this Court is required to retain
the Receiver. Implicit within that argument under §
543(d)(2) is the assumption that a state court ap-
pointed receiver, who is a custodian pursuant to 11
U.S.C. § 101(10), is also an assignee for the benefit
of the debtor's creditors. If the Receiver is such an
assignee, the Receiver must be kept in possession
of the property because the appointment occurred
more than 120 days prior to the filing of Northg-
ate's Chapter 11 petition.

[4] Case law indicates, however, that a state court
receiver generally is not an “assignee for the benefit
of the debtor's creditors.” Rather, an assignee for
the benefit of creditors is one to whom a debtor vol-
untarily assigns its property to be administered for
the benefit of its creditors. In re Sundance Corp.,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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83 B.R. 746, 748 (Bankr.D.Mont.1988).

Florida statutory and case law is in accord with this
general rule. The Second District Court of Appeals
of Florida, in construing credit transactions in light
of Chapter 727 of the Florida Statutes stated that
“[a]n assignment for the benefit of creditors made
under Chapter 727 ... is purely a voluntary action of
the debtor....” Kitchens v. Kitchens, 142 So.2d 343,
345 (1962) (emphasis added). See also Dorr v.
Schmidt & Ziegler, 38 Fla. 354, 21 So. 279 (1896).

Under 11 U.S.C. § 543(d)(2), Congress also did not
determine that a receiver was the same as an assign-
ee for the benefit of creditors. Rather, the definition
of a custodian explicitly includes both a receiver
and an assignee for the benefit of creditors. See 11
U.S.C. § 101(10); Sundance, 83 B.R. at 749.

The Receiver appointed by the Florida court to
manage Northgate's property was not appointed at
Northgate's request or with its specific consent. Ac-
cordingly, the Receiver is not an assignee for the
benefit *332 of creditors under either Florida law or
the Bankruptcy Code. Further, Northgate's failure
to actively oppose Goldome's motion seeking the
receiver's appointment does not indicate consent in
the circumstances of this case. Therefore, retention
of the Receiver pursuant to § 543(d)(2) is not man-
datory and Goldome's argument in that regard is
without merit.

B. Discretionary Excuse Under 11 USC. §
543¢d)(1).

Even if retention of the Receiver is not mandated
by § 543(d)(2), the Court may excuse the Receiver
from complying with the turnover provisions of §
543. The statutory test pursuant to which the Court
may exercise its discretion to excuse compliance is
set forth in § 543(d)(1). That section states:

(d) After notice and hearing, the bankruptcy court-

(1) may excuse compliance with subsection (a),

Page 6 of 7
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(b) or (c) of this section, if the interest of cred-
itors and, if the debtor is not insolvent, of
equity security holders would be better served
by permitting a custodian to continue in pos-
session, custody, or control of such property, ...

11 U.S.C. § 543(d)(1).

[S5] The evidence in this matter indicates that
Northgate is insolvent. Therefore, under §
543(d)(1), the Court's inquiry is limited to the in-
terest of creditors. Because the Bankruptcy Code
contemplates turnover, Goldome, as the party seek-
ing relief, has the burden of all issues relating to
that affirmative relief.

[6] In analyzing creditors' interests, the Court will
examine the likelihood of a reorganization, the
probability that funds required for reorganization
will be available, whether there are instances of
mismanagement by the debtor, and whether
turnover would be injurious to creditors. In re Pop-
lar Springs Apts. of Atlanta, Ltd., 103 B.R. 146,
150 (Bankr.S.D.Ohio 1989), citing, First Nat'l Bank
v. Powers Aero Marine Service (In re Powers Aero
Marine Service), 42 B.R. 540 (Bankr.S.D.Tex.1989).

The likelihood of reorganization and the existence
of income sufficient to make a reorganization pos-
sible cannot be determined in this case where the
Receiver's presence has essentially deprived
Northgate of access to some of the information re-
quired to make such a showing. Preliminary data,
however, indicate that reorganization may not occur
without the infusion of new capital. However, post-
petition daily operation on site continues to be per-
formed by the entity previously selected by Northg-
ate and no instances of its mismanagement appear
in the record.

It is undisputed that the Receiver has made at least
one payment to Goldome during the pendency of
this bankruptcy case. That payment was not author-
ized under 11 U.S.C. § 543(c) or under any order of
this Court. Therefore, the interest of all prepetition

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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creditors, rather than the narrower interest of Gol-
dome, might be better served by removing the Re-
ceiver and permitting the case to go forward as con-
templated by Chapter 11 of the Bankruptcy Code.
Because the financial data in this case makes the
possibility of reorganization somewhat problematic,
however, the length of time this case should be per-
mitted to pend before other action may be warran-
ted will be somewhat abbreviated.

[71[8] The existence of prepetition defaults in pay-
ment to a lender which occurred prior to any action
by the lender to secure possession of future rents
pursuant to a rent assignment is not sufficient to en-
title a receiver to ignore the mandate of § 543(a) of
the Bankruptcy Code and refuse to turn over a debt-
or's property. Further, the evidence indicates that
separate segregated accounts have been established
by Northgate for the receipt of rental income,
Northgate intends to comply with all reporting re-
quirements imposed by the United States Trustee,
and CAMG, the management company previously
selected by Northgate to manage its Property, con-
tinues to manage the day-to-day operations of the
Property in a manner which is acceptable to all
parties.

The turnover provisions of 11 U.S.C. § 543 are part
of the statutory expression *333 of the Congres-
sional preference that a Chapter 11 debtor be per-
mitted to operate and control its business during the
reorganization process. Moreover, that operation is
for the benefit of all constituencies and is not solely
for the benefit of the lender holding the primary
mortgage  against the  debtor's  property.
“[Glenerally the basic equities would favor a debtor
or debtor in possession. If nothing more, a substan-
tial weight is added to the debtor's burden of at-
tempting to reorganize and promulgate an accept-
able plan of reorganization if the debtor cannot
have access to all of its assets during its initial
breathing spell.” In re KCC-FUND V, LTD., 96
B.R. 237, 239-240 (Bankr.W.D.Mo0.1989).

The statute contemplates that property being man-
aged by a receiver will be returned to the represent-
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ative of the estate upon the commencement of a
bankruptcy case by the owner. Excuse from this
statutory mandate requires Goldome to show that
the interests of/all ¢reditors are better served if the
Receiver is kept in place. Absent a bad faith filing
lacking any possibility of reorganization, the pres-
ence of grossly inept management of the Property,
or fraudulent behavior, that burden will be hard to
sustain. Under the facts of this case, that burden
was not met. On balance the Court believes that re-
moval of the Receiver may aid the reorganization
effort and should not harm creditors.

CONCLUSION

Based upon the foregoing, the Court finds that Gol-
dome's motion seeking to have the Court excuse the
Receiver from complying with the turnover provi-
sions of 11 US.C. § 543 shall be, and the same
hereby is, denied.

IT IS SO ORDERED.
Bkrtcy.S.D.Ohio,1990.

In re Northgate Terrace Apartments, Ltd.
117 B.R. 328, 20 Bankr.Ct.Dec. 1276

END OF DOCUMENT
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83 B.R. 746, 18 Collier Bankr.Cas.2d 900
(Cite as: 83 B.R. 746)

H
United States Bankruptcy Court,
D. Montana.

In re SUNDANCE CORPORATION, Debtor.
Bankruptcy No. 88-40137.

March 11, 1988.

Chapter 11 debtor, as owner of apple orchard,
sought termination of state court receivership. The
Bankruptcy Court, John L. Peterson, J., held that
continuation of receivership was in best interest of
creditors.

Turnover excused.
West Headnotes
[1] Bankruptcy 51 €°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
State court receiver placed in possession of debtor's
property through judicial process is not equivalent
of assignee for benefit of debtor's creditors, within
meaning of Bankruptcy Code provision allowing
such assignee to remain in possession after debtor
petitions for bankruptcy; assignee for benefit of
creditors stands in voluntary trust relationship with
debtors while receiver does not. Bankr.Code, 11
U.S.C.A. § 523(d)(2).

[2] Bankruptey 51 €°3064
51 Bankruptcy

51IX Administration
51IX(B) Possession, Use, Sale, or Lease of

Page 2 of 6

Page 1

Assets

51k3063 Collection and Recovery for Es-
tate; Turnover

51k3064 k. Turnover by Custodians.

Most Cited Cases
State court receivership would not be terminated
upon commencement of Chapter 11 case by owner
of apple orchard absent showing that debtor would
be able to fund orchard operations; continuation of
receivership was in best interest of creditors.
Bankr.Code, 11 U.S.C.A. § 523(d)(1).
*746 Jerome Shulkin, Seattle, Wash., Pierre L.
Bacheller, Billings, Mont., for debtor.

John P. Paul, Great Falls, Mont., Douglas M. Ra-
gen, Miller, Nash, Wiener Hager & Carlson, Port-
land, Or., for Community 1st Fed. Sav. & Loan.

Michael A. Arch, Wenatchee, Wash., for Scott
Property Management.

ORDER
JOHN L. PETERSON, Bankruptcy Judge.

In this Chapter 11 case, Community First Federal
Savings and Loan Association (Community) has
filed a Motion to Excuse Compliance of a State
Court Receiver (Scott Property Management, Inc.
by its President Scott McDougall) with Section 543
of the Bankruptcy Code. An expedited hearing on
the motion was held on March 10, 1988, with the
Debtor appearing through its counsel in resistance
to the motion. Evidence was taken by the Court and
the matter is now ready for decision.

Sundance is fee title owner to over 2,500 acres of
an apple orchard located in the State of Washing-
ton, which is the only asset of the debtor corpora-
tion. Community sought to foreclose its second
mortgage lien against the property through a state
court action in the Superior Court of the State of
Washington, County of Grant, and ancillary to such

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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foreclosure action, sought and received an order
dated February 11, 1985, from the state court ap-
pointing Scott Property Management, Inc. (Scott
McDougall) as receiver to “take the necessary ac-
tion and expend the necessary funds to prune and
spread the orchard on the subject*747 property”.
McDougall has now been responsible for the daily
care and operation of the orchard since 1985 and
presently continues in that position. On February 1,
1988, after trial of the state foreclosure case, the
state court determined and entered Judgment that
Community was not entitled to foreclosure on its
mortgage because of its “unclean hands” arising
from unconscionable conduct in the creation of the
mortgage, and therefore the state court complaint
for foreclosure was ordered dismissed with preju-
dice. Nevertheless, the state court evidently further
concluded that by reason of the receivership, since
Community had solely financed the continued apple
orchard operation, the court found an “equitable” li-
en resulted of approximately 7.1 million dollars
against the property. Accordingly, the state court
ordered the property be sold on March 18, 1988, to
satisfy such lien and a first mortgage on the prop-
erty held by Mutual Life Insurance Company of
New York (MONY) in the amount of 1.8 million
dollars. The orchard has an approximate value of
12.9 million dollars, and will produce about
400,000 to 500,000 boxes of apples annually. The
crop year for the orchard runs from November
through the end of October of each year, so that all
parties conceded that approximately $380,000.00 of
operating funds must be expended in care of the
crop within the next 60 days. It is further conceded
by the parties that the asset has value only if the
orchard is able to produce an apple crop and to that
end both the Debtor and Community have sought to
persuade the Court that each is the best responsible
party to care for the property.

Debtor sought relief under Chapter 11 of the Code
by petition filed February 26, 1988, which has ef-
fectively stayed all further state court foreclosure
proceedings by virtue of the automatic stay provi-
sions of Section 362 of the Code. In such case, un-
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der § 543 of the Bankruptcy Code, where a custodi-
an is in charge of the debtor's property and has
knowledge of the commencement of a case under
Title 11, the custodian “may not make any dis-
bursement from, or take any action in the adminis-
tration of, property of the debtor * * * except such
action as is necessary to preserve such property”.
Section 543(b) provides the custodian shall deliver
the property to the debtor and file an accounting
with the court under Bankruptcy Rule 6002. Thus,
the Code provides for effective termination of a re-
ceivership upon commencement of the Chapter 11
case, except, however, in two limited circum-
stances. Section 543(d) states:

“After notice and hearing, the bankruptcy court-

(1) may excuse compliance with subsections
(a), (b) or (c) of this section, if the interests of
creditors and, if the debtor is not insolvent, or
equity security holders would be better served
by permitting a custodian to continue in pos-
session, custody or control of such property, and

(2) shall excuse compliance with subsection (a)
and (b)(1) of this section if the custodian is an
assignee for the benefit of the debtor's creditors
that was appointed or took possession more
than 120 days before the date of the filing of
the petition, unless compliance with such sub-
sections is necessary to prevent fraud or in-
justice.”

Therefore, subsection (d) is an abstention policy
which permits the custodianship to continue if the
best interest of creditors and stockholders is served,
or the property has been assigned by the Debtor for
the benefit of creditors.

[1] While Community argues that the state court re-
ceiver, being appointed more than 120 days from
the date the Chapter 11 petition was filed, is the
same as ‘‘an assignee for the benefit of the debtor's
creditors”, thus making it mandatory that the re-
ceiver remain in possession, I do not concur with
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such argument. Custodian is defined in subsection
101(10) of the Code as:

“(10) ‘custodian’ means-

(A) receiver or trustee of any of the property of
the debtor, appointed in a case or proceeding
not under this title;

(B) assignee under a general assignment for the
benefit of the debtor's creditors; or

*748 (C) trustee, receiver, or agent under ap-
plicable law, or under a contract, that is ap-
pointed or authorized to take charge of prop-
erty of the debtor for the purpose of enforcing a
lien against such property, or for the purpose of
general administration of such property for the
benefit of the debtor's creditors;”

The Matter of Cash Currency Exchange, Inc., 762
F.2d 542 (7th Cir.1985), held after setting forth the
definition under § 101(10):
“The legislative history of section 101(10) indic-
ates that Congress intended the term ‘custodian’
to encompass a variety of prepetition agents who
had taken charge of the debtor's assets. For ex-
ample, the Senate Report provides:

There is no similar definition in current law. It
is defined to facilitate drafting, and means a
prepetition liquidator of the debtor's property,
such as an assignee for the benefit of creditors,
a receiver of the debtor's property, or adminis-
trator of the debtor's property. The definition of
custodian to include a receiver or trustee is de-
scriptive, and not meant to be limited to court
officers with those titles. The definition is in-
tended to include other officers of the court if
their functions are substantially similar to those
of a receiver or trustee.

S.Rep. No. 989, 95th Cong., 2nd Sess. 23 (1978),
U.S.Code Cong. & Admin.News, pp. 5787, 5809.

As the legislative history illustrates, the categor-
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ies of custodians are descriptive rather than ex-
haustive. Congress defined the term broadly to
include third parties who have taken charge of the
debtor's assets for the general benefit of creditors.
See, e.g., In re Pride Foods, Inc., 22 B.R. 356
(Bankr.D.Neb.1982); In re Lewis, 12 B.R. 106
(Bankr.D.Ga.1981).” Id. at 553.

Section 101(10) is not without limitation, however.
See e.g., U.S. v. Whiting Pools, Inc., 462 U.S. 198,
103 S.Ct. 2309, 76 L.Ed.2d 515 (1983) (IRS is not
a custodian by virtue of a tax lien which grants it a
possessory interest pre-petition). A plain reading of
§ 101(10) with § 543(d)(2) convinces this Court
that such subsection is not applicable to the facts
here, where a state court receiver is placed in pos-
session of the Debtor's property through judicial
process, rather than where the debtor creates a con-
sensual possession of the property for the benefit of
its creditors, and thereby voluntarily assigns the
property to the assignee for administration or li-
quidation. An assignee for the benefit of creditors is
one to whom, under an insolvent or bankrupt law,
the whole estate of a debtor is voluntarily trans-
ferred to be administered for the benefit of credit-
ors.

“A general assignment for the benefit of creditors
is ordinarily a conveyance by a debtor without
consideration from the grantee of substantially all
his property to a party in trust to collect the
amount owing to him to sell and convey the prop-
erty, to distribute the proceeds of all the property
among his creditors, and to return the surplus, if
any, to the debtor.” Missouri-American Electric
Co. v. Hamilton-Brown [Shoe] Co., 165 F. 283
(CCA 8).

Unlike the appointment of a receiver, the element
of voluntary trust is present in every assignment,
where permitted by state law. See, e.g., Stanton
Bank v. Northern Mont. Assn. of Credit Men, 77
Mont. 153, 250 Pac. 596, 597 (1926):
“Under the rules applicable to commonlaw as-
signments for the benefit of creditors, counsel's
second contention is correct. Such an assignment
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created a trust, the power to compel the due ob-
servance and execution of which was peculiarly
and exclusively of equitable cognizance, and this
jurisdiction is not disturbed by statutory provi-
sions which merely create and prescribe a new
procedure for the administration and settlement
of insolvent estate.”

By way of further example, Montana statutory law
provides an insolvent debtor may, in good faith, ex-
ecute an assignment of property to one or more as-
signees in trust for the satisfaction of his creditors.
Mont.Code Ann., Sections 31-2-201, et. seq. By
*749 contrast of such extra-judicial assignment, as
Community points out in its brief,
“A receiver is an indifferent person between the
parties to a cause, appointed by the court to re-
ceive and preserve the property or fund in litiga-
tion pendente lite, when it does not seem reason-
able to the court that either party should hold it.
He is not the agent or representative of either
party to the action, but is uniformly regarded as
an officer of the court, exercising his functions in
the interest of neither plaintiff nor defendant but
for the common benefit of all parties in interest-
Being an officer of the court, the fund or property
intrusted to his care is regarded as being in cus-
todia legis for the benefit of whoever may finally
establish title thereto, the court itself having the
care of the property by its receiver, who is merely
its creature or officer, having no powers other
than those conferred upon him by the order of his
appointment, or such as are derived from the es-
tablished practice of the courts of equity-.” Gloyd
v. Rutherford, 62 Wn.2d 59, 60-61, 380 P.2d 867
(1963).

Under § 543(d)(2) Congress specifically elected to
place an assignee for the benefit of creditors in a
different position than a state court receiver, obvi-
ously recognizing that the trust relationship reposed
in the assignee warranted continual possession of
the Debtor's property in that person, if the assign-
ment was made for 120 days before the Order of
Relief. The Washington state court receiver simply
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does not fit into that definition as an assignee for
the benefit of creditors, as subsection 101(10)
makes clear by definition, and thus I conclude
Community's reliance on 543(d)(2) is without mer- it.

[2] The crux of the controversy must be decided un-
der Section 523(d)(1), and to that end, the best in-
terest of creditors must be examined. As noted
above, the property has been managed by McDou-
gall since 1985, under an arrangement where the
state court provided that Community fund the oper-
ation and maintenance of the property. I find Mc-
Dougall has ably performed his duties as receiver.
The Debtor, at this time, seeks recovery of posses-
sion of the orchard to reduce the costs of receiver-
ship ($8,100.00 per month), and to that end has
made arrangement with an able consultant and a
foreman presently on the property to manage the
property. Since the foreman has been performing
the same task for the receiver, it is apparent the
Debtor's selection of competent management is also
in the best interest of creditors. However, the matter
of Debtor funding the operation has been brought
into serious dispute. The Debtor's evidence shows
that it had made arrangements with the first mort-
gage holder (MONY) to fund the balance of the
1988 operation on a basis where MONY would re-
ceive a super priority position for the advancement
of the operating funds. To that end, the Debtor had
made arrangements for suitable operating personnel
to maintain and care for the orchard. Those plans
have now been upset by Community. On the day of
the hearing, Community made an offer to MONY to
buy-out its first mortgage position in 30 days, upon
condition the orchard operation be preserved during
that period of time. MONY through its counsel,
seems receptive to the offer. If such buyout occurs,
MONY will be taken out of the picture, and as a
result, the Debtor's present plans for funding the
daily operation will have aborted. The Debtor, to
date, has not shown to the Court any other alternat-
ive of funding the operation, and Debtor's bank-
ruptcy schedules clearly show it has no cash avail-
able to keep the orchard in operation. The matter is
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further complicated by the present legal status of
the receiver. As noted above, Community's com-
plaint to foreclose its mortgage was dismissed. Yet,
the very origin of the receiver's appointment in cus-
todia legis derives from the filing of that dismissed
complaint. The original order of appointment of
February 11, 1985, as amended November 15,
1985, states “Scott Property Management, Inc., a
Washington corporation, shall serve as the Receiver
in this case for the period of time from February 11,
1985, through January 31, 1986 * * *” While the
receiver was obviously continued in office post-
1986, the judgment dismissing the complaint is si-
lent as to the continuation of the receiver in office.
By *750 letter of January 21, 1988, the State Super-
ior Court Judge, indicated, without entry of a form-
al order, that Community was granted an equitable
lien against the premises, the amount of which “will
need to be adjusted for advances made during 1988
prior to the sale” and “that lien follows not only
from equity but from the terms of the Order for Ap-
pointment of Receiver and Authorization to Dis-
burse Funds entered herein on February 11, 1985,
and the Order Amending Receivership Order
entered November 15, 1985”. Moreover, state court
proceedings to clarify such letter were interrupted
by the filing of the Chapter 11 case. The matter as
to legal status of the receiver, as well as the finality
of Community's offer to MONY, are thus left unre-
solved, in a situation where the orchard, by all
parties' agreement, needs immediate and daily care.

Under these circumstances, the Court is left with no
alternative than to keep the present custodian Scott
Property Management, and its President Scott Mc-
Dougall, in control of the Debtor's property, funded
by Community, pending a re-hearing or resolution
of the issues described above. Such will maintain
the status quo. I find and conclude such interim ar-
rangement must continue for the best interests of
creditors. By this conclusion, I do not foreclose the
Debtor from seeking turn over of property upon its
future acquisition of suitable financing.

IT IS ORDERED the motion of Community First
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Federal Savings and Loan Association to excuse the
custodian Scott Property Management, Inc. from
the provisions of 11 U.S.C. § 543(a), (b) and (c) is
granted with leave of the Debtor, or any party in in-
terest, to reconsider this Order upon proper applica-
tion at any time.

Bkrtcy.D.Mont.,1988.
In re Sundance Corp.
83 B.R. 746, 18 Collier Bankr.Cas.2d 900

END OF DOCUMENT
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C
United States Bankruptcy Appellate Panel of the
Ninth Circuit.

In re METROPOLITAN ADJUSTMENT BUR-
EAU, a corporation, Metropolitan Adjustment Bur-
eau, S. J., Inc., dba Metropolitan Adjustment Bur-
eau, Debtors.

L. Scott McCLANAHAN, Appellant,

V.

METROPOLITAN ADJUSTMENT BUREAU, a
corporation, Metropolitan Adjustment Bureau, S. J.,
Inc. dba Metropolitan Adjustment Bureau, Ap-
pellees.

BAP No. NC 81-1196 EKV.
Bankruptcy Nos. 481-02506W, 481-02507W.

Argued Feb. 19, 1982,
Decided July 14, 1982.

Appeal was taken from order of the United States
Bankruptcy Court for the Northern District of Cali-
fornia, Cameron W. Wolfe, J., requiring state-
appointed conservator of debtors and their collec-
tion agency businesses to turnover all of debtors'
property to trustee. The Bankruptcy Appellate Pan-
els, Elliott, J., held that: (1) administration of debt-
ors' assets by trustee rather than state-appointed
conservator did not interfere with state's police or
regulatory powers, therefore, statute which ex-
cludes from removability claims involving govern-
mental exercise of police or regulatory powers was
inapplicable; (2) turnover order was proper; and (3)
trial court did not abuse its discretion in refusing to
permit conservator to stay in possession of busi- ness.

Affirmed.
West Headnotes
[1] Bankruptcy 51 €~>2088

51 Bankruptcy
511 In General

51I(D) Venue; Personal Jurisdiction

: 51k2086 Transfer or Removal of Proceed-
ings
: 51k2088 k. Removal from State
Courts. Most Cited Cases

(Formerly 51k19)
Administration of debtors' assets by trustee under
Bankruptcy Code rather than state-appointed con-
servator did not interfere with state's police or regu-
latory powers, in that state was free to proceed
against debtors' licenses, therefore, statute which
provides for removal of claim to bankruptcy court
and excludes from removability claims involving
governmental exercise of police or regulatory
powers was inapplicable where state-appointed cus-
todian was required under turnover provisions of
Bankruptcy Code to deliver all of debtors property
to trustee. Bankr.Code, 11 U.S.C.A. §§ 543(b)(1),
1101 et seq.; 28 U.S.C.A. § 1478(a).

[2] Bankruptcy 51 €~23770

51 Bankruptcy

51XIX Review

51XIX(B) Review of Bankruptcy Court

; 51k3770 k. Presentation of Grounds for
Review. Most Cited Cases

(Formerly 51k442)
Where debtors' conservator argued at trial court
evel that he was “custodian” within meaning of

ankruptcy Code, and conservator status as

“custodian” was one of considerations noted by tri-
al court in its turnover order, conservator could not
argue on appeal that he was not “custodian.”
Bankr.Code, 11 U.S.C.A. §§ 101(10), 541(d), 543.

[3] Bankruptcy 51 €~>3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
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51k3064 k. Tumover by Custodians.

Most Cited Cases
(Formerly 51k250(1))

Even if some property in question was subject to
trust valid in bankruptcy, where debtors had legal
title to some and legitimate possession of all prop-
erty at commencement of conservatorship, and con-
servator was “custodian” within meaning of Bank-
ruptcy Code, turmnover order was proper.
Bankr.Code, 11 U.S.C.A. §§ 101(10), 541(d), 543.

[4] Bankruptcy 51 €-°3064

51 Bankruptcy
51IX Administration
S1IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turmover
51k3064 k. Turnover by Custodians.
Most Cited Cases
(Formerly 51k250(1))
Where, under state law, conservator's concern was
not for creditors of debtors as whole, but rather, for
customers of debtor's collection agencies, and
bankruptcy court-ordered turnover not to debtors
but to trustee, who was independent party appoin-
ted by bankruptcy court acting under its supervision
and subject to fiduciary obligations, bankruptcy
court did not abuse its discretion in refusing to per-
mit state-appointed conservator to stay in posses-
sion of debtors' businesses. Bankr.Code, 11
U.S.C.A. § 543(d).
*68 Roy S. Liebman, Deputy Atty. Gen., Dept. of
Justice, Sacramento, Cal., for appellant.

Edward D. Jellen, Jellen & Holman, San Francisco,
Cal., for appellees.

Before ELLIOTT, VOLINN and KATZ, Bank-
ruptcy Judges:

OPINION

ELLIOTT, Bankruptcy Judge:

The appellant, L. Scott McClanahan, was appointed
by the Director of the Department of Consumer Af-
fairs, State of California, as conservator of the
above-named debtors and their collection agency
businesses. The collection agencies then filed
Chapter 11 petitions. McClanahan, represented by
the Attorney General of the State of California, ap-
peals from an order requiring McClanahan, as a
custodian, to deliver all of the debtors' property to
the trustee under 11 U.S.C. s 543(b)(1). We affirm.

ISSUES ON APPEAL

1. Did the tumover order unlawfully interfere with
the state's police and regulatory power in violation
of 28 U.S.C. s 14787

2. Was the turnover order improper because under
state law the funds held in trust for the debtors' cli-
ents were not property of the estate or the debtors?

3. Did the trial court abuse its discretion in failing
to permit the conservator to retain the funds per s
543(d)?

I. INTERFERENCE WITH POLICE POWER

[1] Prior to the filing of these Chapter 11 cases, the
State of California filed a disciplinary action seek-
ing to revoke the license of the debtors. In a separ-
ate proceeding, McClanahan was administratively
appointed as conservator of the debtors under s
6904 of the California Business and Professions
Code (B & P) upon the basis *69 that debtors had
failed to pay sums owed to customers, misappropri-
ated trust funds and were insolvent. That statute
also provides that the conservator may continue the
business of the collection agency including collec-
tion and liquidation of accounts.

The conservator's reliance on 28 U.S.C. s 1478(a)
which provides for removal of claims to bankruptcy
courts and excludes from removability claims in-
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volving governmental exercise of police or regulat-
ory power is misplaced.

The administration of the debtors' assets by a trust-
ee under the Bankruptcy Code rather than a state
appointed conservator does not interfere with the
state's police or regulatory powers. In re
Thomassen, 15 B.R. 907 (Bkrtcy.App. 9th Cir.
1981) does not control since the State of California
is free to proceed against the debtors' licenses. In
any event, no claim or cause of action has been re-
moved to the bankruptcy court.

II. TURNOVER OF TRUST PROPERTY

McClanahan's principal argument is that the
turnover order improperly forces him to give up
property held in trust in which the debtors' estates
have no interest. Under s 6904 of the B & P Code,
prior to the filing of the Chapter 11 petitions Mc-
Clanahan took possession of all the debtors' assets
and took steps to receive the debtors' future reven-
ues and mail.

Title 16 Cal. Administrative Code s 629, set forth
in the margin, requires collection agencies to de-
posit proceeds of claims assigned by customers for
collection into a trust account and permits disposi-
tion of those funds only with respect to certain cat-
egories of claims including, among others, amounts
owed to customers. Section 629(b) requires that
there be sufficient funds in the trust account at all
times “to pay all moneys owing to all customers.”
McClanahan argues that all the funds received by
him, including those received after the date of the
Chapter 11 petition, are subject to the trust created
by that provision of California law.

It is clear from McClanahan's arguments that he in-
tends to apply all funds held by him including those
diverted to him as conservator after the filing of the
Chapter 11 petitions to make-up the alleged
“shortfall” in the trust accounts. McClanahan ar-
gued before the bankruptcy court that s 629, “not
only establishes the requirement that a licensee es-

tablish a trust account, but provides a detailed pri-
orization of how disbursements from said trust ac-
counts shall be made.” Appellant's Excerpts of Re-
cord at 10. In other words, McClanahan's argument
is that s 629 creates a trust whose beneficiaries in-
clude not only the licensee's customers but those
noncustomers who hold claims of the type s 629(b)
permits to be paid from the trust account. More im-
portantly, McClanahan clearly intends to treat the
categories of permissible payees as priorities in the
event of “shortage” in the account. Thus, McClana-
han argues:

(T)he only interest in the trust moneys that Sec-
tion s 629 provides the collection agency is that
which may accrue to it after all previous priorit-
ies on the money are satisfied. Therefore, it axio-
matically follows that if the trust account has
been depleted to the point where the superior pri-
orities cannot be satisfied, the collection agency
has no interest in the money in the trust account
unless and until the deficit in the trust account is
eliminated.

Appellant's Excerpts of Record at 13.

Thus, it is because the licensee's right to receive
payment from the account is listed last that McCla-
nahan argues the debtors, and hence the estates,
have no interest in the trust account.

The trustee argues that such a procedure recognizes
either an invalid system of “disguised” state priorit-
ies or a set of statutory liens voidable under s
545(1)C) or (E). Although Elliott v. Bumb, 356
F.2d 749 (9th Cir. 1966), and In re Leslie, 520 F.2d
761 (9th Cir. 1975) are particularly instructive in
this regard, the correctness of McClanahan's inter-
pretation of s 629(b), and the validity, nature and
extent of the trust relationship created by the col-
lection agency licensing scheme where bankruptcy
intervenes, is not before us. We emphasize *70 that
the extent to which the bankruptcy court may au-
thorize the use of the trust funds in the operation of
the business is also not before us. The only issue
before us is the propriety of the tumover order. The
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conservator's arguments must be viewed in light of
that fact.

[2] McClanahan argues that the debtors had neither
“legal” or “equitable” title to the trust accounts. He
also argues that at the date of the petition, debtors
had no possessory right in the funds. At the time of
the hearing before the trial court, McClanahan did
not dispute that he was a “custodian” within the
meaning of s 101(10). McClanahan's status as a
“custodian” for the purposes of s 101(10) and s 543
was one of the considerations noted by the trial
court in its turnover order. He now argues before
this panel that he is not a “custodian.” The argu-
ment raised at this stage will not be considered.
Matter of Albin, 591 F.2d 94, 97-98 (9th Cir. 1979) .

[3] Given that McClanahan is a custodian within
the meaning of s 101(10), it follows that the
turnover order was proper. Even if some of the
property is subject to a trust valid in bankruptcy,
the debtors had legal title to some and legitimate
possession of all the property at the commencement
of the conservatorship. Because a s 101(10) type
“custodian” normally controls all assets of the debt-
or, property of the debtor subject to turnover under
s 543 must be read to reach all interests of the debt-
or superseded by the custodian at the commence-
ment of his custodianship else s 543 would seldom,
if ever, reach any property at all. This clearly in-
cludes the debtors' possessory and legal interest in
property even where the debtor does not have an
equitable interest. See s 541(d).

In re Teltronics, 649 F.2d 1236 (7th Cir. 1981), de-
cided under the prior Bankruptcy Act and cited by
McClanahan, is not on point even if its principles
are valid under the Bankruptcy Code. In Teltronics,
the court concluded that the debtor had no legitim-
ate interest in the property in question because the
property had been obtained by fraud. In the court's
view, the existence of the fraud had been judicially
established and thus the fact that the property did
not belong to the debtor was established by collat-
eral estoppel. Here the debtors held legal title and

their possession interest was legitimate. There has
been no finding of fraud.

III. DISCRETION

[4] There is no evidence that the trial court abused
its discretion in refusing to permit the conservator
to stay in possession of the business. Under state
law, the conservator's concemn is not for the credit-
ors of the debtors as a whole, but rather, for the
customers of the collection agencies. The alleged
misdeeds of the debtors recited by McClanahan are
not relevant to the turnover issue. Here the bank-
ruptcy court ordered turnover to the trustee in these
cases not to the debtors. The trustee is an independ-
ent party appointed by the bankruptcy court acting
under its supervision and subject to fiduciary oblig-
ations.

The trustee's responsibilities are to the creditors as
a whole. The custodian's portrayal of the problem
as one pitting the public interest against the debtors'
misdeeds masks the conflict between the customer
creditors and the non-customer creditors. The exist-
ence of the dispute regarding McClanahan's mani-
fested interpretation of s 629(b) as a priority system
attaching to both pre and post-petition receipts, the
fact that the conservator refuses to act to protect all
of the creditors of the debtors, and the fact that
there is no evidence that as a practical matter, con-
tinuation of the custodianship will be in the best in-
terests of the creditors as a whole, all provide a
basis for the trial court having properly exercised
its discretion under s 543(d).

FRIVOLOUS APPEAL
We do not view all of McClanahan's arguments as
frivolous and accordingly decline to impose sanc-
tions.

AFFIRMED.

9th Cir.BAP (Cal.), 1982.
In re Metropolitan Adjustment Bureau
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=~
United States Bankruptcy Court,
S.D. New York.
In re CONSTABLE PLAZA ASSOCIATES, L.P.,
Debtor.
Bankruptcy No. 91 B 20249.

March 14, 1991.

Chapter 11 petition was filed by limited partnership
which continued in possession and management of
its property. Secured creditor moved for order dir-
ecting debtor to tumm over all rents from debtor's of-
fice building received after appointment of state
court receiver or to continue receiver in possession
as custodian of rents. Debtor moved for order au-
thorizing its use of rents as cash collateral solely for
maintenance of building. The Bankruptcy Court,
Howard Schwartzberg, J., held that: (1) under New
York law, assignment of rents clause in mortgage
was merely pledge and was not absolute assignment
prior to appointment of receiver to collect rents; (2)
assignment of rents clause and prepetition appoint-
ment of state court receiver did not cut off all debt-
or's property interests in future rents with respect to
its office building, and debtor continued to possess
residual interest in rents which resulted in such
rents being property of bankruptcy estate; and (3)
debtor could use rents derived from its office build-
ing solely for purpose of maintaining and operating
building, and monthly rents in excess of such ex-
penses were required to be remitted to creditor on
monthly basis.

Debtor's motion granted.

West Headnotes
[1] Mortgages 266 €~199(2)
266 Mortgages

266IV Rights and Liabilities of Parties
266k199 Rents and Profits

Page 2 of 10

Page 1

266k199(2) k. Provisions of Mortgage or
Special Agreement. Most Cited Cases
Under New York law, assignment of rents clause in
mortgage was merely pledge and was not absolute
assignment until receiver was appointed to collect
rents, and thus, mortgagee was not entitled to col-
lect rents pursuant to assignment of rents clause
merely upon occurrence of default, but was re-
quired to first obtain appointment of receiver.

[2] Bankruptcy 51 €502576

51 Bankruptcy
51V The Estate
51V(D) Liens and Transfers; Avoidability
51k2576 k. Perfection or Recordation Un-
der State Law, in General. Most Cited Cases

Secured Transactions 349A €~>184

349A Secured Transactions

349AV Assignments of Security Interests and
Assignments Creating Security Interests

349Ak184 k. Rights and Liabilities of

Parties. Most Cited Cases
Under New York law, assignee of future rents who
has done nothing to perfect its rights will not pre-
vail over execution creditor or trustee in bank-
ruptcy.

[3] Bankruptcy 51 €°2558

51 Bankruptcy
51V The Estate
51V(C) Property of Estate in General
51V(C)2 Particular Items and Interests

51k2558 k. After-Acquired Property;
Proceeds; Wages and Earnings. Most Cited Cases
Assignment of rents clause in mortgage as addition-
al security and prepetition appointment of state
court receiver to collect rents did not cut off all of
debtor's property interest in future rents with re-
spect to its office building, and debtor continued to
possess residual interest in rents which resulted in
such rents being property of bankruptcy estate with-
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in meaning of Bankruptcy Code. Bankr.Code, 11
US.C.A. § 541.

[4] Bankruptey 51 €-23064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
Secured creditor was not entitled to exception to
general rule mandating turnover of rents collected
by receiver appointed pursuant to debtor's default in
mortgage, where it was too early to determine like-
lihood of debtor's successful reorganization, under
either debtor's or creditor's approach, rents would
be applied towards same purpose, i.e., maintenance
and expenses in operation of debtor's office build-
ing, there was no issue raised as to any mismanage-
ment by debtor, and state court foreclosure action
pursuant to which state court receiver was appoin-
ted had been halted by automatic stay imposed un-
der Bankruptcy Code. Bankr.Code, 11 U.S.C.A. §§
362, 363(c)(2), 541(d)(1), 543(b)(1), (d)(1).

[5] Bankruptcy 51 €~>3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
Custodian with knowledge of bankruptcy case has
absolute duty under Bankruptcy Code to refrain
from any further action in administration of prop-
erty of debtor's estate and must deliver to debtor in
possession any property of estate held by custodian
at time knowledge of bankruptcy case was ac-
quired. Bankr.Code, 11 U.S.C.A. § 543.
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[6] Bankruptcy 51 €-°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
Exception to general rule in Bankruptcy Code man-
dating turnover of property of estate by custodian
is, in essence, modified abstention provision; under
exception, court must consider interests of all debt-
or's creditors. Bankr.Code, 11 U.S.C. A. §§ 541(d)

(1), 543(b)(1), (d)(1).
[7] Bankruptcy 51 €~°3064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tummover by Custodians.
Most Cited Cases
Factors which court should consider with respect to
discretionary exemption from general rule mandat-
ing turnover of property of estate by custodian are:
whether there will be sufficient income to fund suc-
cessful reorganization, whether debtor will use
turnover property for benefit of creditors, and
whether there has been mismanagement by debtor.
Bankr.Code, 11 U.S.C.A. § 543(d)(1).

[8] Bankruptcy 51 €~°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
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In deciding whether to allow receiver to continue to
collect and hold property of estate, bankruptcy
court should also consider whether there are avoid-
ance issues raised with respect to property retained
by receiver, because receiver does not possess
avoiding powers for benefit of estate. Bankr.Code,
11 U.S.C.A. § 543(d)(1).

[9] Bankruptcy 51 €~>3082.1

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3082 Cash Collateral, Use of
51k3082.1 k. In General. Most Cited
Cases
(Formerly 51k3082)
Chapter 11 debtor could use rents derived from its
office building, which were subject to assignment
of rents clause in mortgage covering building, as
cash collateral solely for purpose of maintaining
and operating building, and monthly rents in excess
of such expenses were required to be remitted to se-
cured creditor mortgagee on monthly basis.
Bankr.Code, 11 U.S.C.A. § 363(c)(2)(B), (e).

[10] Bankruptcy 51 €=3084

51 Bankruptcy
511X Administration

51IX(B) Possession, Use, Sale, or Lease of

Assets
51k3082 Cash Collateral, Use of
51k3084 k. Proceedings. Most Cited

Cases
Debtor had burden of demonstrating that creditor
would be adequately protected if debtor was author-
ized to use cash collateral, or rents, which had been
assigned to creditor as additional security for debt-
or's obligation under mortgage and note with re-
spect to debtor's office building. Bankr.Code, 11
U.S.C.A. § 363(e).
*100 Angel & Frankel, P.C., New York City, for
debtor; John H. Drucker, of counsel.
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McNamee, Lochner, Titus & Williams, P.C., Al-
bany, N.Y., for Connecticut Mut. Life Ins. Co.;
Peter A. Pastore, of counsel.

Ralph Nobile, Receiver, Bronxville, N.Y.

Wilkie Farr & Gallagher, Blueberry Harbor Corp.,
New York City, Donna H. Lieberman, of counsel.

DECISION ON MOTION FOR AN ORDER AU-
THORIZING DEBTOR'S USE OF ASSETS IN
WHICH CONNECTICUT MUTUAL LIFE IN-

SURANCE COMPANY MAY ASSERT AN IN-

TEREST

HOWARD SCHWARTZBERG, Bankruptcy Judge.

Connecticut Mutual Life Insurance Company
(“Mutual”) has moved for an order directing the
Chapter 11 debtor, Constable Plaza Associates,
L.P., to turnover all rents from the debtor's office
building in New Rochelle, New York received after
the appointment of a state court receiver. Alternat-
ively, Mutual seeks to continue the receiver in pos-
session as custodian of the rents pursuant to 11
U.S.C. § 543(d)(1). The debtor, in turn, has moved
for an order under 11 U.S.C. § 363(c)(2)(B), au-
thorizing its use of the rents as cash collateral
solely for the maintenance, management, repairs
and charges incurred with respect to the office
building which generates the rents in question. The
hearing was held on March 12, 1991.

BACKGROUND FACTS

On February 20, 1991, the debtor filed with this
court its voluntary petition for reorganizational re-
lief under Chapter 11 of the Bankruptcy Code and
continued in possession and management of its

property as a debtor in possession in accordance
with 11 U.S.C. §§ 1107 and 1108.

The debtor is a limited partnership formed for the
purpose of purchasing and operating an office
building in New Rochelle, New York and a parcel
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of undeveloped land across the street from the of-
fice building. The debtor purchased its interest in
the real property in question in December of 1988
from Blueberry Harbor Corporation (“Blueberry”),
subject to a preexisting mortgage held by Mutual in
the face amount of $3,500,000.00. Additionally, a
purchase money mortgage in the face amount of
$700,000.00 was given by the debtor to Blueberry.
The debtor also gave Blueberry a $100,000.00
mortgage on the vacant parcel of real estate across
the street from the office building against which
Mutual holds a first mortgage.

The Mutual first mortgage provides for a balloon
payment of $3,500,000.00 principal on December
22, 1991. Interest is to be paid in monthly install-
ments at the rate of 10 percent, amounting to ap-
proximately $29,166.00 per month. The first mort-
gage also contains a provision in Section 13.07 that
in the event of a mortgage default, the mortgagor
assigns to the mortgagee “as additional security for
the indebtedness ... the rents, issues and profits, and
any and all deposits held as security under said
leases.”

The debtor defaulted under the mortgage note and
mortgage. On January 7, 1991, Mutual commenced
a mortgage foreclosure action against the debtor in
the New York Supreme Court, Westchester County.
By order dated January 25, 1991, the state court
judge appointed a receiver in the mortgage fore-
closure action. Thereafter, the tenants at the office
building were notified to pay rent to the receiver.

*101 On February 25, 1991, the parties appeared in
this court in connection with the debtor's motion for
contempt against Mutual for wilfully violating the
automatic stay by urging the state court receiver to
collect rents from the office building tenants. The
debtor also sought a preliminary injunction. The
motions were resolved by the parties whereby the
debtor would collect rents and place them in a se-
gregated account pending a determination of the
motions made by the debtor and Mutual which were
returnable thereafter and which are now the subject
of the instant proceeding.

Page 5 of 10

Page 4

DISCUSSION

[1] Mutual argues that by obtaining the appoint-
ment of a receiver of rents and profits prior to the
filing of the Chapter 11 petition, it perfected a valid
recorded security interest entitling it to possession
of the rents. Mutual reasons that the debtor's in-
terest in the rents was cut off before the debtor filed
its Chapter 11 petition with the result that as to the
rents, the debtor has absolutely no interest in the
rents which could be regarded as property of the es-
tate within the context of 11 U.S.C. § 541.

[2] There is no question that Mutual's right to the
rents under the prepetition assignment of rents
clause in the mortgage and the subsequent appoint-
ment of a state court receiver must be determined
under New York law. See Butner v. United States,
440 U.S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979)
(the determination of property rights in the assets of
a debtor's estate is made according to state law). It
is settled law in New York that an assignee of fu-
ture rents who has done nothing to perfect its rights
will not prevail over an execution creditor or a
trustee in bankruptcy. Sullivan v. Rosson, 223 N.Y.
217, 119 N.E. 405 (1918). The Second Circuit in In
re Brose, 254 Fed. 664 (2d Cir.1918) early held that
as a result of the Sullivan case an assignment of
rents clause in a mortgage operates merely as a
pledge of the rents, to which the pledgee does not
become entitled until it asserts its rights. The court
also quoted, with approval, the following language
of the United States Supreme Court:

The general rule is that the mortgagee is not
entitled to the rents and profits of the mortgaged
premises until he takes actual possession, or until
possession is taken, in his behalf, by a receiver....
(Emphasis added)

Freedman's Savings Co. v. Shepherd, 127 U.S. 494,
502, 8 S.Ct. 1250, 1254, 32 L.Ed. 163 (1888).

In the instant case, a receiver was appointed on Mu-
tual's behalf in the state court foreclosure action be-
fore the debtor filed its Chapter 11 petition. Ac-
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cordingly, Mutual has a prima facie basis for as-
serting that the state court's prepetition appointment
of a receiver pursuant to the assignment of rents
clause in the mortgage transferred all title and in-
terest in the rents prior to the commencement of the
debtor's Chapter 11 case. However, the assignment
of rents clause in the mortgage specifically states
that such assignment was “as additional security for
the indebtedness.”

In accordance with United States v. Whiting Pools,
Inc., 462 U.S. 198, 103 S.Ct. 2309, 76 L.Ed.2d 515
(1983), the concept of property of the estate is to be
given a broad application. Manifestly, Mutual did
not cut off all of the debtor's property rights with
respect to the rents; Mutual received an assignment
of the rents as security for the mortgage debt, so
that when the mortgage debt was satisfied, the debt-
or's right to receive the rents resumed. Obviously,
Mutual does not claim an absolute right to collect
rents indefinitely, even after such time as the debtor
might have satisfied the mortgage debt.

The issue as to whether or not an assignment of
rents clause in a mortgage creates an absolute as-
signment of the rents upon a mortgage default, or
merely an assignment for security purposes, is im-
portant in determining if the mortgagee has perfec-
ted its interest. Thus, the issue is not whether or not
the mortgagee has an absolute right forever to col-
lect rents regardless of a possible future satisfaction
of the mortgage, but instead, whether the mort-
gagor's default,*102 without more, gives rise to the
mortgagee's right to collect the rents during the
mortgage default phase. Hence, the distinction is
significant in resolving the issue of perfection for
the purpose of determining the mortgagee's right to
collect the rents, and is not dispositive of the ques-
tion as to whether the mortgagee has an absolute
right to collect rents indefinitely, regardless of a
satisfaction of the mortgage by the mortgagor.

As the Ninth Circuit Court of Appeals observed in
Equitable Mortgage Co. v. Fishman (In re Charles
D. Stapp of Nevada, Inc.):

Page 6 of 10

Page 5

Under California law, if an assignment is abso-
lute, the beneficiary of the deed of trust is en-
titled without further action to all rents accruing
from the date of notice of the default. If the as-
signment-of-rents provision is construed as a
pledge of the rents as additional security, the
rents inure to the bankruptcy trustee until the
trust deed beneficiary perfects his claim to them.

Equitable Mortgage Co. v. Fishman (In re Charles
D. Stapp of Nevada, Inc), 641 F.2d 737 (1981),
Great West Life Assurance Co. v. Rothman ( In re
Ventura-Louise Properties)), 490 F2d 1141,
1143-44 (9th Cir.1974). In the Stapp case, the court
referred to the deed of trust, which is equivalent to
a mortgage in New York, and concluded that the
phrase “as additional security” did not appear in the
assignment language. Therefore, the court con-
cluded that the assignment was absolute. The term
“absolute” did not mean that the mortgagee was
forever entitled to the rents regardless of a possible
satisfaction of the mortgage or deed of trust. In-
stead, the court said:

The assignment is “absolute” in the sense that it

was effective upon default without further action

by the creditor.

% ok k k k %

“Absolute” does not mean, however, that the as-
signee is relieved of all obligation to account or
that the right to the rents is independent of the
underlying debt. Upon foreclosure, the creditor of
course, must account for any excess derived from
the sale and rents collected between the date of
the default and the date of foreclosure sale over
and above the amount of the obligation owed.
(Emphasis added)

Id. at 740.

In the instant case, Mutual was required to obtain
the appointment of a receiver, which it did, in order
to establish its right to collect the rents under the
assignment of rents clause in the mortgage. See
Casbeer v. State Federal Savings & Loan Assoc. (In
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re Casbeer), 793 F.2d 1436, 1442 (5th Cir.1986).
Mutual was not entitled, without further action,
such as the appointment of a receiver, to collect the
rents accruing from the date of the notice of default.
Therefore, under New York law, the appointment
of a receiver triggered Mutual's right to collect the
rents, because the assignment of rents clause was
merely a pledge and was not an absolute assign-
ment until the receiver was appointed. See Sullivan
v. Rosson, 223 N.Y. 217, 119 N.E. 405 (1918); In
re Brose, 254 Fed. 664 (2d Cir.1918). Indeed, the
appearance in the assignment of rents clause of the
phrase “as additional security” lends further support
to the conclusion that the parties contemplated that
no absolute assignment of the rents was to take ef-
fect upon the occurrence of a default and that fur-
ther action was required by the mortgagee, such as
the appointment of a receiver, before Mutual was
entitled to collect the rents.

[3] The issue as to Mutual's right to collect the rents
is not disputed. However, what is in question is the
nature of the interest that Mutual acquired. Even if
Mutual had an absolute assignment, rather than a
pledge which required further action, it would not
follow that the debtor's interest in the rent was
totally cut off. Equitable Mortgage Co. v. Fishman
(In re Charles D. Stapp of Nevada, Inc.), 641 F.2d
at 740. In a recent case in this district, District
Judge Robert J. Ward, concluded that notwithstand-
ing an absolute assignment under Georgia law re-
garding a building located in Georgia, the debtor,
nonetheless, retained a residual interest in the rents
which were assigned and was *103 entitled to an
accounting for any rents beyond the amount of the
mortgage debt. Travelers Indemnity Co. v. Grant
Associates (In re Grant Associates), 1991 WL
21228, 1991 U.S. Dist. Lexis 1245 (S.D.N.Y. Feb.
5, 1991). (The absolute assignment simply meant
that the creditor had a perfected security interest in
the rents as of the default, without further action
being required).

In view of the fact that the debtor retains a residual
interest in the rents assigned to Mutual “as addi-

Page 7 of 10

Page 6

tional security”, it follows that such interest in the
rents constitutes property of the estate within the
meaning of 11 U.S.C. § 541. Therefore, it must
next be determined if such cash collateral is avail-
able for use by the debtor pursuant to 11 U.S.C. §
363(c)(2)(B).

Continued Receiver’s or Debtor's Use of Cash Col-
lateral

[4]1[5] A custodian with knowledge of a bankruptcy
case, such as the receiver in this case, has an abso-
lute duty under 11 U.S.C. § 543 to refrain from any
further action in the administration of property of
the debtor's estate and must deliver to the debtor in
possession any property of the estate held by the
custodian at the time knowledge of the bankruptcy
case was acquired. Although the receiver in this
case has not yet collected any rents which might be
subject to turnover, Mutual seeks to have the re-
ceiver continue in place and collect all future rents
from the debtor's office building and apply such
rents towards the maintenance, taxes, and expenses
of operating the office building. On the other hand,
the debtor seeks to use the rents as cash collateral
for the same purpose, namely, for the exclusive
costs of operating the office building.

In order to sustain its position, Mutual relies on 11
U.S.C. § 543(d)(1). This provision is an exception
to the turnover requirement imposed by 11 U.S.C. §
543(b)(1) and excuses turnover “if the interests of
creditors ... would be better served by permitting a
custodian to continue in possession, custody or con-
trol of such property ...”. The debtor also relies
upon an exception with respect to cash collateral,
because 11 U.S.C. § 363(c)(2) forbids a debtor to
use, sell, or lease cash collateral. However, 11
U.S.C. § 363(c)(2)(B) provides an exception to this
general rule and authorizes the debtor's use of cash
collateral on condition that “the court, after notice
and a hearing, authorizes such use, sale, or lease in
accordance with the provisions of this section.”

[6][7][8] The exception to the general rule in 11
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U.S.C. § 543(b)(1) mandating a turnover of prop-
erty of the estate by a custodian, is in essence a
modified abstention provision. See In re Pine Lake
Village, Apartment Co., 17 B.R. 829, 833
(Bankr.S.D.N.Y.1982). Under this exception, as ex-
pressed in 11 US.C. § 541(d)(1), the court must
consider the interests of "_allﬁthe debtor's creditors.
One of the factors that the court should consider
with respect to this discretionary exemption is
whether there will be sufficient income to fund a
successful reorganization. In re Powers Aero Mar-
ine Services, Inc, 42 B.R. 540
(Bankr.S.D.Tex.1984). Another factor for consider-
ation is whether the debtor will use the turned over
property for the benefit of the creditors. In re CCN
Realty Corp., 19 BR. 526, 529
(Bankr.S.D.N.Y.1982). A third factor for considera-
tion is whether there has been mismanagement by
the debtor. In re WPAS, Inc, 6 B.R. 40
(Bankr.M.D.Fla.1980). In deciding whether to al-
low a receiver to continue to collect and hold prop-
erty of the estate, a bankruptcy court should also
consider whether or not there are avoidance issues
raised with respect to the property retained by the
receiver, because a receiver does not possess avoid-
ing powers for the benefit of the estate. In re Prop-
erty Management Investment, Inc., 19 B.R. 202,
206 (Bankr.M.D.Fla.1982).

In the instant case, the debtor has only recently
filed its Chapter 11 petition and it is too early to de-
termine the likelihood of a successful reorganiza-
tion, other than to note that under either the debtor's
or Mutual's approach, the rents will be applied to-
wards the same purpose; the maintenance and ex-
penses in the operation of the *104 debtor's office
building. Moreover, under either approach, the
rents will be used for the benefit of creditors be-
cause it is in their interests to preserve the operation
of the office building.

A recent bankruptcy decision In re Rancourt, 123
B.R. 143, 21 B.C.D. 494 (Bankr.D.N.H.1991), re-
flects the fact that the court was mindful of the
point that a debtor was entitled to use rents as cash
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collateral in the early stage of a case, rather than
turn over the rents to a mortgagee with an assign-
ment of rents clause in its mortgage because the
mortgagee was adequately protected.

In the present case, on its particular facts, the is-
sue before the Court really comes down to the
question as to whether the movants are entitled at
this early stage of the case to prohibitions or con-
ditions upon the use of rents “as is necessary” to
provide them adequate protection pursuant to §
363(c) of the Bankruptcy Code. It is obvious that
the movants are in no real danger at this state of
not being covered in full with regard to their se-
cured debt. This is true because rentals, uniquely
among cash collateral categories, have the addi-
tional dimension of the real property mortgage
reaching an equity cushion in the underlying real
property to safeguard the secured debt. In my
view the language “as is necessary” in § 363(c)
can appropriately be construed to take into ac-
count the unique situation of rents-as distin-
guished from the other types for cash collateral
which have no such underlying protection.

In re Rancourt, 123 B.R. 143, 152, 21 B.C.D. 494,
499 (Bankr.D.N.H.1991).

At least for the purposes of the motions before the
court no issues have been raised as to any misman-
agement by the debtor other than a default in the
payment of monthly mortgage interest installments.
As to issues implicating avoiding powers, the debt-
or has raised a question as to whether Mutual's per-
fection of its assignment of rents by the appoint-
ment of a receiver within ninety days from the
Chapter 11 filing constitutes a voidable preferential
transfer proscribed under 11 U.S.C. § 547(b). This
issue is yet to be heard by the court. Even if the re-
ceiver is permitted to collect future rents the debtor
will still be in a position to raise this issue.
However, if the debtor is correct as to this point,
the receiver's standing will be eliminated. Until this
issue is resolved, the receiver's right to collect rents
and hold property of the estate will continue under
a cloud. This disputed issue undermines the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case 10-30631 Doc 12-4 Filed 03/22/10 Entered 03/22/10 09:17:05 Desc Exhibit

http://web2.westlaw.com/print/printstream.aspPRge="HIML E&ifm=NotSet&destination=...

3/22/2010



125 B.R. 98
(Cite as: 125 B.R. 98)

strength of Mutual's request for an exception to the
turnover requirement imposed under 11 US.C. §

543(b)(1).

A more significant factor to be considered is that
the state court foreclosure action has been halted by
the automatic stay imposed under 11 U.S.C. § 362.
Therefore, if the basic action in which the state
court receiver was appointed is no longer active,
there is no reason to excuse the receiver's compli-
ance with 11 U.S.C. § 543(b)(1) in order to activate
a state court receiver whose appointment was ancil-
lary to the enjoined foreclosure action. Unless and
until the automatic stay is modified or terminated,
the administration of the debtor's case and the dis-
position of property of the estate should continue
under the aegis of this court and in accordance with
the general provisions of the Bankruptcy Code and
Rules. In light of all the circumstances in this case,
there does not appear to exist any cogent reason
why the court should exercise its discretion and
enter an order excepting Mutual and the state court
receiver from complying with the requirements of
11 U.S.C. § 543(b)(1).

Cash Collateral

[9]1[10] The debtor has the burden of demonstrating
that the creditor will be adequately protected if it is
authorized to use the cash collateral, or rents, which
have been assigned to Mutual “as additional secur-
ity” for the debtor's obligation under the mortgage
and note with respect to the debtor's office building.
See 11 U.S.C. § 363(e). See also In re Markim, Inc.,
15 B.R. 56 (Bankr.E.D.Pa.1981). Mutual concedes
that it is presently over-secured and there exists an
equity cushion between the amount of its claim and
the value of the secured property. However, Mutual
argues*105 that this cushion will decline because it
is losing the value of the interest it would earn if it
could collect and deposit the rents in its own bank
account. The concept of lost opportunity has been
rejected with respect to an undersecured creditor.
See United Savings Assoc. of Texas v. Timbers of
Inwood Forest Assoc., Ltd., 484 U.S. 365, 108 S.Ct.
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626, 98 L.Ed.2d 740 (1988). In the case of an over-
secured creditor, the right to interest will continue
to accrue in accordance with 11 U.S.C. § 506(b).
See United States v. Ron Pair Enterprises, Inc., 489
U.S. 235, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989).
Hence, to the extent that the debtor is unable to
bank the assigned rents it will be deprived of the in-
terest to which it would otherwise be entitled.
However, this argument loses significance in the
light of Mutual's objective for claiming the as-
signed rents. Mutual seeks to apply the rents, or
cash collateral, for the purpose of maintaining and
operating the debtor's office building. Hence, to the
extent the rents are plowed back into the office
building there will be that many fewer funds in its
bank account accruing interest. The issue of lost in-
terest will have significance only with respect to
those funds not needed to operate the office build-
ing.

The debtor does not now seek unfettered use of the
rents, or cash collateral. The debtor would like to
collect the rents in order to pay the expenses relat-
ing to the operation of its office building. There-
fore, any expenses in excess of this proposed use
should be tumed over to Mutual pursuant to its
right to receive or collect the assigned rents. The
debtor may use the rents only for the purpose of op-
erating the office building. To this extent, Mutual is
adequately protected by the admitted equity cush-
ion between the value of the building and the debt-
or's obligation to Mutual. See In re Triplett, 87 B.R.
25, 26 (Bankr.W.D.Tex.1988); In re Oak Glen R-
Vee, 8 BR. 213, 217 (Bankr.C.D.Cal.1981). Fur-
thermore, the debtor's plowing back rents solely for
the purpose of maintaining and operating its office
building will serve to preserve or enhance the value
of the building which, in turn, will protect the col-
lateral covered by Mutual's mortgage.

Manifestly, the application of the renmt income
solely to maintain and repair the property so as to
prevent further deterioration will enhance the
value of the property which serves as the collater-
al for the plaintiff-mortgagee's claim. The protec-
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tion and maintenance of the plaintiff-mortgagee's
collateral, without any diversion of funds to the
debtor, clearly ensures that the plaintiff-mort-
gagee's investment is adequately protected.

In re Pine Lake Village Apartment Co., 16 B.R.
750, 756 (Bankr.S.D.N.Y.1982).

Additionally, Mutual did not contend that the debt-
or's operation of the office building would impair
its secured interest in the collateral. It has been held
that a creditor did not bargain for the income
stream when the creditor bargained for collateral in
excess of the debt. See In re Triplett, 87 B.R. 25, 27
(Bankr.W.D.Tex.1988). (“Furthermore, the income
stream is almost never ‘bargained for’; use of rent
assignment clauses and other devices are merely
collateralization techniques.”). Therefore, the debt-
or will be allowed to use the rents generated by its
office building, but only for maintenance, repairs,
taxes, insurance and operating expenses with re-
spect to the building. All the expenditures shall be
specifically accounted for in detailed monthly re-
ports which the debtor shall file with the court, the
U.S. Trustee's office and with Mutual. Any rents in
excess of the amounts plowed back into the office
building shall be turned over to Mutual each month,
unless the debtor obtains Mutual's consent that the
excess monthly rents will be required to satisfy spe-
cifically designated future expenses pertaining to
the building. In the event that the parties cannot
agree as to a specific disputed future expense item,
or any other proposed use to which the rents are to
be applied, they may submit the issue to this court
for prompt determination.

CONCLUSIONS OF LAW

1. This court has jurisdiction of the subject matter
and the parties pursuant to 28 U.S.C. § 1334 and 28
U.S. § 157(a). This is a core proceeding in accord-
ance with 28 U.S.C. § 157(b)(2)(E) and (M).

*106 2. Mutual's motion for an order pursuant to 11
U.S.C. § 543(d)(2) excusing the state court receiver
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from complying with 11 U.S.C. § 543(b)(1) is
denied.

3. The assignment of rents clause in the mortgage
“as additional security” and the prepetition appoint-
ment of a state court receiver did not cut off all of
the debtor's property interests in the future rents
with respect to its office building; the debtor con-
tinues to possess a residual interest in the rents
which results in characterizing such rents as prop-
erty of the estate within the meaning of 11 US.C. §
541.

4, Based on the undisputed facts in this case the
debtor may use the rents derived from its office
building, which are subject to Mutual's assignment
of rents clause in its mortgage covering such build-
ing, solely for the purpose of maintaining and oper-
ating the building in accordance with the procedure
expressed in the foregoing decision and in accord-
ance with 11 US.C. § 363(c)(2)(B). The monthly
rents in excess of such expenses shall be remitted to
Mutual on a monthly basis.

SETTLE ORDER in accordance with the foregoing
decision.

Bkrtcy.S.D.N.Y.,1991.
In re Constable Plaza Associates, L.P.
125B.R. 98

END OF DOCUMENT
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H
United States Bankruptcy Court,
N.D. Indiana,
Fort Wayne Division.

In the Matter of RIMSAT, LTD., Debtor.
Bankruptcy No. 95-10120.

Jan. 24, 1996.

Prepetition receiver sought dismissal of bankruptcy
case of Chapter 11 debtor as party in interest. The
Bankruptcy Court, Robert E. Grant, J., held that:
(1) receiver was not party in interest, and (2) even
if party in interest, receiver lacked standing to seek
dismissal.

Motion to dismiss case denied.
West Headnotes
[1] Federal Civil Procedure 170A €=>103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases
Federal courts must satisfy themselves as to party's
standing, whether or not such issue has been raised
by any of the litigants.

[2] Federal Civil Procedure 170A €-°103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases
In considering question of standing, focus is on
party, not claim itself, requirement of standing fo-
cuses on party seeking to get his complaint before
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federal court and not on issues he wishes to have
adjudicated.

[3] Bankruptcy 51 €<22205

51 Bankruptcy
S1III The Case
51II(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
Prepetition receiver of Chapter 11 debtor was not
“party in interest” for purposes of case; receiver
was omitted from statute's list of those who qualify
as party in interest, and, unlike others listed, receiv-
er did not have ownership interest in or claim upon
debtor's assets or duty under Bankruptcy Code, and
did not have direct legal interest in case, but was
entity that was supposed to have ceased to function
as result of case. Bankr.Code, 11 U.S.C.A. §§ 543,
1109(b).

[4] Bankruptcy 51 €552205

51 Bankruptcy
S1III The Case
51III(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
Exclusion of receiver from statute's list of those
considered to be party in interest in Chapter 11 pro-
ceedings was not necessarily determinative of issue
of whether prepetition receiver was party in in-
terest, given illustrative nature of list. Bankr.Code,
11 U.S.C.A. § 1109(b).

[5] Receivers 323 €269

323 Receivers
323111 Title to and Possession of Property
323k69 k. Title or Right Acquired by Receiv-
er in General. Most Cited Cases
Appointment of receiver does not deprive debtor of
ownership of property over which receiver is given
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authority and receiver does not generally take title
to that property; instead, it is receiver's duty to pre-
serve property for benefit of those ultimately de-
termined to be entitled to it.

[6] Bankruptey 51 €~3501

51 Bankruptcy
51XIV Reorganization
51XIV(A) In General

51k3501 k. In General, Nature and Pur-
pose. Most Cited Cases
Reorganization of corporation in bankruptcy is mat-
ter between corporation and its stockholders on one
hand and its creditors on other.

[7] Bankruptcy 51 €5°2205

51 Bankruptcy
51111 The Case
51III(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
To qualify as party in interest in Chapter 11 case re-
quires more than merely being interested in out-
come of bankruptcy proceeding; it requires direct
legal interest in case. Bankr.Code, 11 US.CA. §
1109(b).

[8] Bankruptcy 51 €>3064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turmnover by Custodians.
Most Cited Cases
Pursuant to Bankruptcy Code provisions requiring
custodian to cease administration, deliver property
to trustee, and account for all property, upon initi-
ation of bankruptcy proceeding receivership is ef-
fectively over and done with, and control over and
decisions concerning receivership's assets become
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domain of bankruptcy court, and its authority is
paramount and exclusive. Bankr.Code, 11 U.S.C.A.

§ 543(a), (b)(1, 2).
[9] Bankruptcy 51 €2205

51 Bankruptcy
S1III The Case
51III(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
Prepetition receiver who has not been relieved of
obligation to comply with statute requiring receiver
to cease administration, deliver property to trustee,
and account for all property is not party in interest
for purposes of Chapter 11 case. Bankr.Code, 11
U.S.C.A. §§ 543, 1109(b).

[10] Bankruptcy 51 €~°3064

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Tumover by Custodians.
Most Cited Cases
Custodian who has been excused from compliance
with Bankruptcy Code provisions requiring custodi-
an to cease administration, deliver property to trust-
ee, and account for all property and has been al-
lowed to remain in possession is in same fiduciary
capacity as trustee or debtor-in-possession and sub-
ject to control and supervision of bankruptcy court.
Bankr.Code, 11 U.S.C.A. § 543(a), (b)(1, 2).

[11] Bankruptcy 51 €=22205

51 Bankruptcy
51111 The Case
S1III(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
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Custodian excused from compliance with Bank-
ruptcy Code provisions requiring custodian to cease
administration, deliver property to trustee, and ac-
count for all property, and allowed to remain in
possession, would be party in interest for purposes
of Chapter 11 case. Bankr.Code, 11 US.C.A. §§
543, 1109(b).

[12] Bankruptcy 51 €~°3593

51 Bankruptcy
51XIV Reorganization
51XIV(C) Conversion or Dismissal

51k3593 k. Proceedings. Most Cited Cases
Prepetition receiver of Chapter 11 debtor lacked
standing to seek conversion or dismissal of bank-
ruptcy case, even if considered to be party in in-
terest, given failure to bring himself within scope of
interests protected by statute permitting party in in-
terest to request conversion or dismissal of case; re-
ceiver had no right to receive and manage debtor's
assets, his desire to protect rights of others was in-
sufficient to create standing, and receiver identified
no legally protectable interest of his own.
Bankr.Code, 11 U.S.C.A. §§ 543, 1109(b), 1112(b).

[13] Federal Civil Procedure 170A €=>103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases
To have standing to invoke statute, party must be
one of the persons whom statute is intended to pro-
tect.

[14] Bankruptcy 51 €<22205

51 Bankruptcy
511II The Case
S1ITI(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
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Right to Be Heard. Most Cited Cases

Right to appear and be heard, conferred on party in
interest in Chapter 11 proceedings, is not same as
standing. Bankr.Code, 11 U.S.C.A. § 1109(b).

[15] Bankruptcy 51 €5°2205

51 Bankruptcy
511 The Case
S11I1(A) In General
51k2204 Parties
51k2205 k. Reorganization Cases;
Right to Be Heard. Most Cited Cases
Provision conferring right to appear and be heard
upon party in interest in Chapter 11 proceeding
does not necessarily mean that every party in in-
terest can seek relief on every issue. Bankr.Code,
11 US.C.A. § 1109(b).

[16] Federal Civil Procedure 170A €~2103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases
Party's desire to protect rights of others does not
permit court to adjudicate claim.
*500 Jack Roebel, Fort Wayne, IN, Robert Beck-
man, Washington, DC, for Hilliard.

Grant Shipley, Fort Wayne, IN, for Kauthar Sdn. Dht.

Mark A. Warsco, Fort Wayne, IN, for trustee.

DECISION
ROBERT E. GRANT, Bankruptcy Judge.

This case began with an involuntary petition for re-
lief under Chapter 11 of the United States Bank-
ruptcy Code, filed soon after Carl B. Hilliard, Jr.
was appointed receiver for the debtor by the High
Court of Justice for the Federation of St. Christoph-
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er and Nevis. On February 3, 1995, the court denied
the receiver's motion, filed pursuant to § 305, to
dismiss the case or abstain from it. The involuntary
petition was subsequently granted, relief ordered
under Chapter 11, and Mr. Paul Underwood is cur-
rently serving as the Chapter 11 Trustee.

*501 The matter is before the court with regard to
the receiver's motion to dismiss, which has been
filed pursuant to § 1112(b) of the United States
Bankruptcy Code.™™! The merits of the motion are
not before the court. Instead, the issue presently be-
fore it concerns whether or not a pre-petition re-
ceiver has standing to seek conversion or dismissal
under § 1112(b). This question has been submitted
to the court for a decision following a hearing and
the submission of briefs from counsel.

FN1. To the extent the present motion is
also premised upon § 305 of the Bank-
ruptcy Code, it was denied by the court's
order of October 6, 1995, based upon the
proposition that it was barred by the doc-
trines of res judicata and/or collateral es-
toppel. This decision was recently affirmed
by the District Court. See Hilliard v. Un-
derwood, (N.D.Ind. Case No. 1:95¢cv371,
Jan. 12, 1996).

[11[2] “[Flederal courts must satisfy themselves as
to a party's standing whether or not such an issue
has been raised by any of the litigants.” In re Dien
Host, Inc., 835 F.2d 402, 404 (Ist Cir.1987). In
considering the question of standing, “[t]he focus is
on the party, not the claim itself. The requirement
of standing focuses on the party seeking to get his
complaint before a federal court and not on the is-
sues he wishes to have adjudicated.” In re Dykes,
10 F.3d 184, 188 (3rd Cir.1993) (quoting Flast v.
Cohen, 392 U.S. 83, 99, 88 S.Ct. 1942, 1952, 20
L.Ed.2d 947 (1968)) (internal quotations and cita-
tions omitted). Such an inquiry is particularly ap-
propriate in bankruptcy proceedings. As the Sev-
enth Circuit has observed, “limits on standing are
vital in bankruptcy, where clouds of persons indir-
ectly affected by the acts and entitlements of others
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may buzz about, delaying final resolution of cases.”
Matter of Deist Forest Products, Inc, 850 F.2d
340, 341 (7th Cir.1988). See also Matter of DuPage
Boiler Works, Inc., 965 F.2d 296, 297 (7th
Cir.1992), cert. denied, Scherl v. Fisher, 506 U.S.
954, 113 S.Ct. 409, 121 L.Ed.2d 334 (1992).

[3] In support of the argument that a pre-petition re-
ceiver has standing to seek conversion or dismissal
under § 1112(b), Mr. Hilliard contends that the re-
ceiver is a party in interest. See 11 U.S.C. § 1109(b)
. Thus, he argues the receiver “may raise and may
appear and be heard on any issues in a case under
[Chapter 11].” 11 U.S.C. § 1109(b).

[4] Section 1109(b) does not specifically define
who it is that may be a party in interest with regard
to Chapter 11 cases. It does, however, give illustrat-
ive examples which include the debtor, the bank-
ruptcy trustee, committees, creditors, and equity se-
curity holders of the debtor. A pre-petition receiver
or custodian, see 11 U.S.C. § 101(11), is not in-
cluded. Given the illustrative nature of the list con-
tained in § 1109(b), a receiver's exclusion from it is
not necessarily determinative of the issue. In re
Ionosphere Clubs, Inc, 101 B.R. 844, 849
(Bankr.S.D.N.Y.1989). Nonetheless, since Con-
gress was well-aware that bankruptcy proceedings
could be initiated following the appointment of a
custodian, see 11 U.S.C. § 303(h)(2), and specific-
ally identified the rights and obligations of such an
entity, see 11 U.S.C. § 543, the omission seems sig-
nificant.

[5] This significance is enhanced when one com-
pares the rights or interests of the entities identified
in § 1109(b) with the rights of a pre-petition receiv-
er. Such an appointment does not deprive the debtor
of its ownership of the property over which the re-
ceiver is given authority and the receiver does not
generally take title to that property. Instead, it is the
receiver's duty to preserve the property for the be-
nefit of those ultimately determined to be entitled to
it. See Matter of Willows of Coventry, Ltd. Partner-
ship, 154 B.R. 959, 962 (Bankr.N.D.Ind.1993). The
entities listed in § 1109(b) have very different in-
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terests in the bankruptcy proceeding and the assets
subject to it. The interest of the debtor is obvious. It
is the entity subject to the proceeding and the own-
er of the assets. In one fashion or another, creditors
and equity security holders have a claim upon these
assets, whether on account of a pre-petition debt or
some type of ownership interest, which may be
altered or restructured in the reorganization pro-
cess. The committees are those organized under the
auspices of the Bankruptcy Code to speak for their
creditor or equity security holder constituents and
the trustee is the one *502 charged with the admin-
istration of case and the bankruptcy estate.

[6][7] “The reorganization of a corporation in bank-
ruptcy is a matter between the corporation and its
stockholders on the one hand, and its creditors on
the other.” In re South State Street Bldg. Corp., 140
F.2d 363, 366 (7th Cir.1943), cert. denied, Hof-
heimer v. Gold, 322 U.S. 761, 64 S.Ct. 1279, 88
L.Ed. 1588 (1944). The term “party in interest”
should be interpreted against this background. See
Ionosphere Clubs, 101 B.R. at 849; In re Addison
Community Hospital Authority, 175 B.R. 646, 650
(Bankr.E.D.Mich.1994). Consequently, to qualify
as a party in interest requires more than merely be-
ing interested in the outcome of the bankruptcy. It
requires a direct legal interest in the case. Addison
Community Hosp., 175 B.R. at 650; In re Interna-
tional Oriental Rug Center, Inc., 165 B.R. 436, 440
(Bankr.N.D.I11.1994). Given this prerequisite, it is
doubtful that a pre-petition receiver qualifies as a
party in interest. The receiver has no rights in or
claim to the debtor's assets to be adjusted or re-
structured by the proceeding.

[8]1[91[10]{11] This court's suspicion that a pre-
petition receiver is not a party in interest is rein-
forced when one considers the impact of a bank-
ruptcy proceeding on a pre-petition receivership
and the receiver/custodian's resulting obligations.
The statutory directive is to cease administration,
11 U.S.C. § 543(a), deliver property to the trustee,
11 U.S.C. § 543(b)(1), and account for all property,
11 U.S.C. § 543(b)(2). The import of § 543 is clear.
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Whether characterized as having been superseded,
In re 245 Associates, LLC, 188 B.R. 743, 748
(Bankr.S.D.N.Y.1995);, In re Dressler Producing
Corp., 262 F. 257, 260 (2d Cir.1919), terminated,
In re Northgate Terrace Apartments, Ltd., 117 B.R.
328, 331 (Bankr.S.D.Ohio 1990), deactivated, In re
Dill, 163 B.R. 221, 225 (ED.N.Y.1994), or devoid
of power, In re Broadmoor Enterprises Corp., 84
Misc.2d 120, 374 N.Y.S.2d 1013, 1016
(N.Y.Sup.1975), the conclusion is the same. The re-
ceivership is effectively over and done with; it has
come to an end. Control over and decisions con-
ceming the receivership's assets “become the do-
main of the bankruptcy court”, In re Sundance
Corp., Inc.,, 149 B.R. 641 (Bankr.E.D.Wash.1993),
and its authority is “paramount and exclusive.”
Taylor v. Sternberg, 293 U.S. 470, 472, 55 S.Ct.
260, 261, 79 L.Ed. 599 (1935); In re Cook, 101
F.2d 394, 398 (7th Cir.1938), cert. denied, Fahey v.
Cook, 306 U.S. 642, 59 S.Ct. 583, 83 L.Ed. 1042
(1939). Nothing remains for the pre-petition receiv-
er to do except to comply with § 543. While it may
have the opportunity to seek to be relieved of those
obligations either directly, through § 543(d), or in-
directly, through § 305, if those efforts are not suc-
cessful, the custodian's only remaining option is
compliance. To allow anything more, under the
rubric of a party in interest, would be to continue to
recognize an entity which effectively should no
longer exist and which is supposed to have ceased
to function. In light of the foregoing, this court con-
cludes that a pre-petition receiver, who has not
been relieved of the obligation to comply with §
543, is not a party in interest. ?N2 Matter of Prop-
erty Management & Investments, Inc., 17 BR. 728,
730 (Bankr.M.D.Fla.1982); but see Matter of Ofty
Corp., 44 B.R. 479, 482 (Bankr.D.Del.1984).

FN2. “Once excused from compliance and
allowed to remain in possession, a custodi-
an is in the same fiduciary capacity as a
trustee or a debtor-in-possession”, In re
Posadas Associates, 127 B.R. 278, 281
(Bankr.D.N.M.1991), and subject to the
control and supervision of the bankruptcy
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court. Id.; In re Uno Broadcasting Corp.,
167 B.R. 189, 201 (Bankr.D.Ariz.1994);
245 Associates, 188 B.R. at 748. As such,
the excused custodian would be a party in
interest.

[12][13][14][15] Even if a pre-petition receiver
would be a party in interest within the scope of §
1109(b), this is not enough to give him standing,
under § 1112(b), to seek conversion or dismissal of
this case. “To have standing to invoke a statute, you
must be one of the persons whom the statute is in-
tended to protect.” Matter of James Wilson Asso-
ciates, 965 F.2d 160, 168 (7th Cir.1992). As noted
by the Seventh Circuit:

[Wle do not think that [ § 1109(b) ] was intended
to waive other limitations on standing, such as
that the claimant be within the class of intended
beneficiaries of the statute that he is relying on
for his *503 claim, although a literal reading of
section 1109(b) would support such an interpreta-
tion. We think all the section means is that any-
one who has a legally protected interest that
could be affected by a bankruptcy proceeding is
entitled to assert that interest with respect to any
issue to which it pertains.... James Wilson Asso-
ciates, 965 F.2d at 169.

Consequently, the right to appear and be heard is
not the same as standing and § 1109(b) does not ne-
cessarily mean that every party in interest can seek
relief on every issue. In re Southwest Equipment
Rental, 152 B.R. 207, 209 (Bankr.E.D.Tenn.1992).

Before the court may properly entertain the receiv-
er's motion, he must, in some way, bring himself
within the scope of the interests protected by §
1112(b). In an effort to do so, the receiver advances
two arguments. First, he relies upon his right or re-
sponsibility, as a pre-petition receiver, “to receive
and manage” debtor's assets. Transcript of hearing
held on October 2, 1995, p. 43, In. 23-25. In view
of the clear commandments of § 543(a) & (b), the
receiver has no such right. Furthermore, to the ex-
tent it may exist, that opportunity is recognized and
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protected through § 543(d), by which the pre-
petition custodian may seek to be excused from
complying with the obligations § 543 otherwise im-
poses upon it. N3

FN3. Not only has Mr. Hilliard never
sought to be excused from compliance
with any portion of § 543, but the court
also notes that, by a judgment entered on
September 27, 1995, he was, in essence,
ordered to fulfill the obligations imposed
upon him by § 543(b). The decision doing
so was recently affirmed by the District
Court. See  Hilliard v. Underwood,
(N.D.Ind. 1:95cv367, January 12, 1996).

[16] The second argument the receiver advances in
support of his standing to bring the present motion
is also premised upon his obligations as a receiver.
Mr. Hilliard argues that, as receiver, he has an ob-
ligation “to find a way to protect the interests of
creditors.” Transcript p. 45, In. 10-12. In other
words, Mr. Hilliard is not trying to protect any in-
terest unique to the receiver but, rather, the derivat-
ive rights of the creditors of Rimsat, Ltd. Transcipt
p. 45, In. 18-22. This is not sufficient. A party's de-
sire to protect the rights of others does not permit
the court to adjudicate a claim. Deist Forest
Products, 850 F.2d at 341. See also Matter of An-
dreuccetti, 975 F.2d 413, 420 (7th Cir.1992).

The only arguments advanced in support of the re-
ceiver's standing to seek conversion or dismissal of
this case are rights which no longer exist or his de-
sire to protect the interests of others. He has not
identified any legally protectable interest of his
own. Given this, even if a pre-petition custodian
could be a party in interest within the scope of §
1109(b), movant has failed to demonstrate that he is
one of the persons whom § 1112(b) was intended to
protect. Thus, the receiver lacks standing to seek
conversion or dismissal of the case.

The motion will be denied. An order doing so will
be entered.
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Bkrtcy.N.D.Ind.,1996.
Matter of Rimsat, Ltd.
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~
United States Bankruptcy Court,
N.D. Indiana,
Fort Wayne Division.

In the Matter of WILLOWS OF COVENTRY,
LTD. PARTNERSHIP, Debtor.
Bankruptcy No. 93-10516.

May 7, 1993.

Chapter 11 debtor-in-possession, owner of apart-
ment complex, sought turnover of rents from re-
ceiver that mortgagee had appointed for the apart-
ments. The Bankruptcy Court, Robert E. Grant, J.,
held that: (1) appointment of receiver did not
change debtor's ownership interest in property or
the income generated from the property; (2) be-
cause debtor assigned rents as a security device, the
assignment was a mortgage under Indiana law; and
(3) receiver as custodian of the rents which were
property of the bankruptcy estate had to turn over
the rents to the debtor in possession.

Motion granted.
West Headnotes
[1] Bankruptey 51 €~°3066(6)

51 Bankruptcy
51IX Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3066 Proceedings
51k3066(6) k. Evidence and Fact
Questions. Most Cited Cases
In turnover proceeding, moving party bears burden
of proving that custodian has possession, custody or
control of property and that such property is prop-
erty of bankrupt debtor. Bankr.Code, 11 U.S.C.A. §
543.
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[2] Receivers 323 €265

323 Receivers
323111 Title to and Possession of Property
323k65 k. Effect of Appointment and Quali-
fication of Receiver. Most Cited Cases
Under Indiana law, appointment of receiver does
not affect title to property over which receiver is
given authority.

[3] Receivers 323 €21

323 Receivers
3231 Nature and Grounds of Receivership
323I(A) Nature and Subjects of Remedy
323kl k. Nature and Purpose of Remedy.
Most Cited Cases
Under Indiana law, purpose of receiver is to pre-
serve property pending its final disposition.

[4] Receivers 323 €71

323 Receivers
323111 Title to and Possession of Property
323k71 k. Nature and Right of Possession of
Receiver. Most Cited Cases
Under Indiana law, receiver only holds possession
of property for benefit of party or parties ultimately
determined to be entitled thereto.

[5] Receivers 323 €71

323 Receivers
323111 Title to and Possession of Property

323k71 k. Nature and Right of Possession of
Receiver. Most Cited Cases
Under Indiana law, appointment of receiver over
Chapter 11 debtor's apartment complex did not ter-
minate debtor's ownership of the property or the
rents it generated; the appointment only deprived
debtor of its statutory right to possession of the
property. West's A.L.C. 32-8-11-1.

[6] Mortgages 266 €~>27
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266 Mortgages
2661 Requisites and Validity

266I(A) Nature and Essentials of Convey-

ances as Security
266k26 Equitable Mortgage
266k27 k. In General. Most Cited Cases

Under Indiana law, in equity, if transaction resolves
itself into a security, or an offer to pledge land as
security for debt or liability, it is treated as mort-
gage without regard to the form it may assume.

[7] Mortgages 266 €~232(2)

266 Mortgages
2661 Requisites and Validity
266I(A) Nature and Essentials of Convey-
ances as Security
266k31 Absolute Deed as Mortgage
266k32 In General
266k32(2) k. Intention of Parties.
Most Cited Cases
Under Indiana law, whether an instrument consti-
tutes mortgage or absolute conveyance depends
upon intention of parties at time of its execution.

[8] Mortgages 266 €~>37(2)

266 Mortgages
2661 Requisites and Validity
2661(A) Nature and Essentials of Convey-
ances as Security
266k35 Evidence as to Character of
Transaction or Instrument
266k37 Admissibility
266k37(2) k. Parol Evidence. Most
Cited Cases
While parol or extrinsic evidence is admissible to
prove that an apparently absolute conveyances is, in
reality, a mortgage, if document memorializing the
transaction reveal mortgage was intended, parol
evidence should not be received to prove otherwise.

[9] Mortgages 266 €~>27

266 Mortgages

Page 3 of 11

Page 2

2661 Requisites and Validity
266I(A) Nature and Essentials of Convey-
ances as Security
266k26 Equitable Mortgage
266k27 k. In General. Most Cited Cases
Under Indiana law, assignment of rents generated
by Chapter 11 debtor's apartment complex to secure
contemporaneously executed note was a mortgage.

[10] Bankruptcy 51 €~°2535(1)

51 Bankruptcy
51V The Estate
51V(C) Property of Estate in General
51V(C)2 Particular Items and Interests
51k2535 In General

51k2535(1) k. In General. Most
Cited Cases
Rents generated by Chapter 11 debtor's apartment
complex were property of the bankruptcy estate by
virtue of debtor's continuing ownership interest in
the rents after a receiver for the complex had been
appointed, even though under Indiana law the re-
ceiver for the apartments had right to possession of
both the rents and the underlying real estate.
Bankr.Code, 11 U.S.C.A. § 541(a)(1).

[11] Bankruptcy 51 €23064

51 Bankruptcy
511X Administration
51IX(B) Possession, Use, Sale, or Lease of
Assets
51k3063 Collection and Recovery for Es-
tate; Turnover
51k3064 k. Turnover by Custodians.
Most Cited Cases
State court receiver for Chapter 11 debtor's apart-
ments had to turn over the rents generated from the
apartments to the debtor-in-possession;, the rents
were property of the bankruptcy estate and, as such,
were subject to turnover; debtor's ownership in the
property and the income it generated was not ter-
minated by the appointment of the receiver.
Bankr.Code, 11 U.S.C.A. § 543.
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[12] Bankruptcy 51 €=22252.1

51 Bankruptcy
51III The Case
S1III(C) Voluntary Cases
51k2252 Good Faith; Motive

51k2252.1 k. In General. Most Cited
Cases
When determining whether bankruptcy case should
be dismissed for bad-faith petition filing, factors
commonly used to determine presence of bad faith
are to be balanced in determining the presence or
absence of debtor's good faith in seeking bank-
ruptcy relief, they are not to be applied mechanic-
ally.
*960 Daniel J. Skekloff,Scot T. Skekloff, Fort
Wayne, IN, for debtor.

Alen Lobley, Dominic Polizzotto, Indianapolis, IN,
for Travelers.

DECISION ™!

FNI. This decision supplements the find-
ings of fact and conclusions of law an-
nounced orally, following the conclusion
of the trial of the issues raised by the mat-
ter before the court.

ROBERT E. GRANT, Bankruptcy Judge.

This matter is before the court following the trial of
the issues raised by the debtor's motion, filed pursu-
ant to 11 U.S.C. § 543, for turnover from a custodi-
an and Travelers Insurance Company's objection
thereto, as well as Travelers' motion to dismiss this
case.

Debtor is the owner of an upscale apartment com-
plex in Fort Wayne, Indiana. The property is en-
cumbered by a mortgage in favor of Travelers
which secures payment of a debt that, as of the date
of the petition, was in excess of $14,000,000.00.
Travelers also holds an “assignment of leases and
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collateral assignment of rents” with regard to this
property. Prior to the date of the petition, Travelers
declared debtor in default and initiated proceedings
to foreclose its mortgage. In doing so, it also re-
quested and received an order appointing a receiver
to take possession of the property. On March 31,
1993, debtor filed a voluntary petition for relief un-
der Chapter 11.

[1] Although both motions ultimately turn upon the
same issue, the moving party in each bears the bur-
den of proof. Travelers bears the burden of showing
cause to dismiss this case under 11 U.S.C. §
1112(b). In re Klein, 100 B.R. 1004, 1008
(D.N.D.I11.1989); Matter of Berryhill, 127 B.R.
427, 430 (Bankr.N.D.Ind.1991). In the tumover
proceeding, on the other hand, the moving party
bears the burden of proving:

(1) that a custodian has possession, custody or
control of property; and

(2) that such property is property of the debtor. In
re Lee, 126 B.R. 978, 982 (Bankr.S.D.Ohio 1991) .

Therefore, the debtor bears the initial burden on
these two points. In re Redman Oil Co., 95 B.R.
516, 521 (Bankr.S.D.Ohio 1988), aff'd on reh'g,
100 B.R. 945 (Bankr.S.D.Ohio 1989). Once it has
presented a *961 prima facie case, the burden then
shifts to Travelers to prove that turnover should be
excused under 11 U.S.C. § 543(d). In re Northgate
Terrace Apartments, Lid., 117 B.R. 328, 332
(Bankr.S.D.Ohio 1990).

The parties agree that the resolution of the issues
presented by debtor's motion for turnover and Trav-
elers' motion to dismiss turns primarily upon the
question of who is entitled to possession of the
rents generated by the apartment complex. Travel-
ers contends that those rents do not constitute prop-
erty of the bankruptcy estate, while the debtor con-
tends they do.FN2 Thus, the present matter requires
the court to enter the debate, which it has heretofore
happily avoided, conceming whether or not rents
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from leased property constitute property of the
bankruptcy estate, where those rents are the subject
of an assignment in favor of a lienholder who ob-
tained the appointment of a receiver prior to the
date of the petition.

FN2. Although debtor contends that the
rents in question are property of the bank-
ruptcy estate, it concedes, for the purposes
of the present motions, that those rents
constitute cash collateral, which it may not
use without Travelers' consent or the
court's authorization and which, pending
disposition, must be segregated. See 11
U.S.C. § 363(c)(1), (c)(2), (c)(4).

Property of the bankruptcy estate is defined by §
541(a) of the United States Bankruptcy Code. The
estate is comprised of “all legal or equitable in-
terests of the debtor in property as of the com-
mencement of the case” wherever located and by
whomever held. 11 U.S.C. § 541(a)(1). A determin-
ation that the rents in question are not property of
the estate requires the court to conclude that the
debtor had no legal or equitable interest in those
rents as of the date of the petition.

The starting point for any analysis of the competing
rights of debtors and creditors is state law. Bank-
ruptcy begins with these state law entitlements and
then adjusts them in order to equitably distribute
the assets of the estate and provide relief to the
debtor.

Property interests are created and defined by state
law. Unless some federal interest requires a dif-
ferent result, there is no reason why such in-
terests should be analyzed differently simply be-
cause an interested party is involved in a bank-
ruptcy proceeding.... The justifications for applic-
ation of state law are not limited to ownership in-
terests; they apply with equal force to security in-
terests, including the interest of a mortgagee in
rents earned by mortgaged property. Butner v.
United States, 440 U.S. 48, 55, 99 S.Ct. 914, 918
[59 L.Ed.2d 136] (1979).
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Consequently, this court must begin by analyzing
the relative rights of the debtor and Travelers as
they would otherwise exist under Indiana law and
then determine whether federal law has altered
those rights.

Travelers bases its argument that the rents are not
property of the estate upon the rights it exercised
under an “Assignment of Leases and Collateral As-
signment of Rents” it received from the debtor on
March 24, 1988 and which was recorded with the
Allen County Recorder on the next day. Reduced to
its essence, this rather lengthy document reads:

[T]he Assignor [Willows] ... hereby grants, trans-
fers, assigns and sets over to the Assignee
[Travelers] the Assignor's entire interest as lessor
in and to any existing leases and to all other
present and future leases and all other rents, is-
sues, income, charges, awards, premiums, pro-
ceeds, profits and any other sums which may be-
come payable to the Assignor as lessor of the real
estate located in Allen County....

This Assignment is made for the purposes of se-
curing:

A. The payment of the principle sum, interest
and indebtedness evidenced by a certain First
Mortgage Note and any amendments, extensions
or renewals thereof, in the original principle sum
of Fourteen Million Two Hundred Thousand Dol-
lars ($14,200,000.00), made by the Assignor to
the Assignee of even date herewith....

B. Payment of all other sums, with interest
thereon, becoming due and payable to the As-
signee under the provisions *962 of this Assign-
ment and of the Note and Mortgage.

% %k %k ok %k k

This Assignment is made on the following terms,
covenants, and conditions:

1. So long as there shall exist no default by the
Assignor ... the Assignor shall have the right to
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collect ... all rents, income and profits arising
from the Real Estate, and to retain, use and enjoy
the same.

2. At any time permitted by law, and, in any
event, upon or at any time after default ... the As-
signee ... may, at its option, without notice ...
enter upon and take possession of the Real Estate
pursuant to the terms of the Mortgage and have,
hold, manage, lease and operate the same on such
terms and for such period of time as the Assignee
may deem proper and, either with or without tak-
ing possession of the Real Estate in its own
name, demand, sue for or otherwise collect and
receive all rents, income and profits of the Real
Estate ... and to apply such rents, income and
profits to the payment of:

(a) all expenses of managing the Real Estate ...
and

(b) the principle sum, interest and indebtedness
secured hereby....

* %k ok ok %k ok

4. Upon payment in full of the principal sum,
interest and indebtedness secured hereby, this As-
signment shall become void.... (Travelers' Exhibit
“2”).

The debtor defaulted in the performance of its ob-
ligation to Travelers under the note and mortgage
prior to March 29, 1993. On that date, Travelers
initiated proceedings with the Allen Superior Court
in order to foreclose its mortgage upon the apart-
ment complex. In doing so, pursuant to the author-
ity granted by the note and mortgage and in accord-
ance with Indiana law, it requested and received,
without notice, an order appointing Revel Compan-
ies, Inc. as a receiver in order to “take possession of
[the apartment complex] manage same and collect
the rents therefrom, all until further order of the
court.” (Travelers' Exhibit “3”). This order also dir-
ected the debtor to “surrender possession of and
management of the property to the receiver....” Id.
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The appointment became effective the next day,
when Travelers posted the bond required by the
state court. Debtor's petition for relief under
Chapter 11 was filed on March 31, 1993, after the
receiver went into possession of the property in
question.

Given what transpired prior to the date of the peti-
tion, the court is required to determine whether the
appointment of a receiver, debtor's default, the as-
signment of rents, and/or Travelers' exercise of its
rights thereunder terminated debtor's interest in the
rents and other income generated by the mortgaged

property.

[21[3][4] As a matter of Indiana law, the appoint-
ment of a receiver does not effect title to the prop-
erty over which the receiver is given authority.

The appointment of a receiver effects no change
in the title to the property involved. He does not,
as a general rule, take a legal title thereto. He is a
mere custodian pending the litigation, and his
possession [is] the possession of the court which
appoints him. Polk v. Johnson, 76 N.E. 634, 635
(Ind.App.1906). See also Durbin v. Northwestern
Scraper Co., 36 Ind.App. 123, 73 N.E. 297, 301
(1905), appeal dismissed, 165 Ind. 237, 75 N.E. 1
(1905).

The purpose of a receiver is “to preserve the prop-
erty pending its final disposition.” Johnson v.
LaPorte Bank & Trust Co., 470 N.E.2d 350, 353
(Ind.App.1984). Thus, the receiver only “holds pos-
session of the property for the benefit of the party
or parties ultimately determined to be entitled
thereto. His custody is considered to be the custody
of the court.” Parfenoff v. Kozlowski, 218 Ind. 154,
161, 31 N.E.2d 206, 208 (1941).

[5] As a result, Travelers' success in securing the
appointment of a receiver over the apartment com-
plex did not terminate debtor's ownership of the
property or the rents it generated. That appointment
did nothing more than deprive debtor of its stat-
utory right to possession of the property,*963 see
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I.C. 32-8-11-1; its ownership interest continued.
See Polk, 76 N.E. at 635.

A separate issue is the effect of the debtor's execu-
tion of the assignment of rents in favor of Travel-
ers, especially in light of debtor's default in the per-
formance of its obligation to pay Travelers and
Travelers' subsequent exercise of its rights under
that assignment as a result of that default. It is, un-
fortunately, an issue on which Indiana law offers
little direct guidance because decisional authority
concerning the effect of an assignment of rents,
such as the one before the court, or the exercise of a
creditor's rights thereunder is almost nonexistent.
Nonetheless, there are certain fundamental prin-
ciples which both the courts and the legislature of
Indiana have recognized which would appear to be
applicable. Primary among them is the principle
that the court should give effect to the substance of
a transaction rather than its form. Where personal
property and interests therein are concemed, the In-
diana Legislature has specifically codified this rule
in Article 9 of the U.C.C. See 1.C. 26-1-9-102 (“L.C.
26-1-9 applies ... [tJo any transaction (regardless of
its form) which is intended to create a security in-
terest in personal property....”). Where interests in
real property are concerned, the Indiana courts have
come to the same conclusion.

[6] “There is no principle in equity better settled
than that every contract for the security of a debt,
by conveyance of real estate, is a mortgage....”
Turpie v. Lowe, 114 Ind. 37, 15 N.E. 834, 841
(1888). “In equity, if a transaction resolves itself in-
to a security, or an offer to pledge land as a security
for a debt or liability it is treated as a mortgage
without regard to the form it may assume.” Singer
v. Burcham, 140 Ind.App. 378, 383, 216 N.E.2d
532, 536 (1966).

The form and names of the instruments are not of
controlling effect, for the law looks through form
to substance and will give effect to the real and
dominant intention of the parties when definitely
ascertained.... The general rule is that if a con-
veyance is made as a security for money, in
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whatever form the conveyance is made, or
whatever cover may be used to disguise the trans-
action and hide its real character from others, as
between the parties and as to all persons who
have notice that the property is merely held as
collateral security, it will be held and treated as a
mortgage. Kerfoot v. Kessener, 227 Ind. 58,
78-79, 84 N.E.2d 190, 199 (1949) (citations and
internal quotations marks omitted).

Thus, Indiana law gives effect to the intention of
the parties and is not controlled by the either the
form of the transaction or the names given to the in-
struments used. Brenneman Mechanical & Electric-
al, Inc. v. The First Nat'l Bank of Logansport, 495
N.E2d 233, 238-39 (Ind.App.1986). “No matter
what form the transaction may assume, if it appear
that the instrument was executed to secure a sub-
sisting debt, it will be adjudged a mortgage.” Han-
lon v. Doherty, 109 Ind. 37, 9 N.E. 782, 782-83
(1887). This principle is of such importance that, in
the case of doubt, the transaction is to be construed
as a mortgage. Kerfoot, 227 Ind. at 79, 84 N.E.2d at
199; Singer, 140 Ind.App. at 383-84, 216 N.E.2d at
536.

[7][8] The question of whether an instrument con-
stitutes a mortgage or an absolute conveyance
“depends ... upon the intention of the parties at the
time of its execution.” Barber v. Barber, 117
Ind.App. 156, 160, 70 N.E.2d 185, 187 (1946).
While parole or extrinsic evidence is admissible to
prove that an apparently absolute conveyance is, in
reality, a mortgage, Brown v. Follette, 155 Ind. 316,
58 N.E. 197, 199 (1900); Dorweiler v. Rosebush-
Sinks, 128 Ind.App. 532, 551-53, 148 N.E.2d 570,
580-81 (1958); Barber, 117 Ind.App. at 160-61, 70
N.E.2d at 187, if the document or documents me-
morializing the transaction reveal that a mortgage
was intended, parole evidence should not be re-
ceived to prove otherwise. Voss v. Eller, 109 Ind.
260, 10 N.E. 74, 76 (1887).

[Slome rules of more or less general application
are of controlling influence in determining
whether a given transaction is of one character or
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the other. A recognized method by which to de-
termine *964 whether a deed, absolute on its
face, may nevertheless operate as a mortgage, is
to ascertain whether or not, at the time of its exe-
cution, there was a pre-existing or concurrently
created debt, by way of loan, owing to the
grantee, the subsequent payment of which, in
pursuance of a contemporaneous agreement, en-
titled the grantor or debtor to a re-conveyance of
the estate. An absolute conveyance, without any
other consideration than that assumed, coupled
with an agreement to reconvey, will be regarded
as a mortgage.

Whatever form the transaction may have as-
sumed, if the relation of debtor and creditor, with
its reciprocal rights, continues between the con-
tracting parties, or if such relation was there cre-
ated, by a loan or advance, and if the agreement,
whether in the deed or in a separate instrument
concurrently executed, is such that the debtor, by
merely paying his debts, becomes entitled to in-
sist upon a re-conveyance, or otherwise defeat the
estate conveyed, the conveyance will be regarded
as a security for such continuing or newly created
debt....

A deed, and an agreement in writing executed
contemporaneously therewith, having the charac-
teristics above stated, constitute a mortgage by
construction of law. Parol evidence will not be
received for the purpose of showing that the
parties intended that a transaction evidenced by
writings of that description should constitute a
sale. Voss, 10 N.E. at 75-76 (citations omitted).
See also, Singer, 140 Ind.App. at 383, 216
N.E.2d at 535-36.

There is absolutely no reason this court can identify
which would indicate that the Indiana courts would
not apply these same fundamental principles to an
assignment of rents, in connection with determining
whether such an agreement constitutes an absolute
conveyance or a lien.

[9] When these principles are applied to the agree-
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ment between Travelers and the debtor, it is clear,
beyond any doubt or debate, that the assignment of
rents was intended to be nothing more than a secur-
ity device. By its very terms, that assignment states
that it was made for the purpose of securing a con-
temporaneously executed note. Furthermore, upon
full payment of the note, the conveyance would be
defeated because the assignment provided that it
was to become void. Under these circumstances,
nothing more is required to prove that there was no
absolute conveyance to Travelers.™™? Indeed, the
contractual provision voiding the assignment upon
full payment of the debt due Travelers means that
agreement constitutes nothing more than a mort-
gage as a matter of law. Voss, 10 N.E. at 76. See
also Beidleman v. Koch, 42 Ind.App. 423, 85 N.E.
977, 978 (1908) (where the grantor agrees to recon-
vey upon payment of the debt “the tramsaction is
conclusively presumed to be a mortgage.”) Since
the assignment of rents is nothing more than a se-
curity device, Travelers “takes merely as a mort-
gagee, and has no other right or remedy....” Brown,
S8 N.E. at 199.

FN3. Other extraneous factors which indic-
ate that this transaction was nothing more
than a security device include Willow's in-
debtedness to Travelers and the payment of
interest thereon, debtor's retention of pos-
session and control of the property and
Travelers' lack thereof. See Moore v. Lin-
ville, 170 Ind.App. 429, 434-35, 352
N.E.2d 846, 849-50 (1976).

The events that took place following the execution
of the assignment of rents did not change its origin-
al character as a security device. Indiana follows
the simple rule that “[o]nce a mortgage, always a
mortgage....” Doyle v. Ringo, 180 Ind. 348, 102
N.E. 18, 20 (1913).

There is no principle in equity better settled than
that every contract for the security of a debt, by
the conveyance of real estate, is a mortgage, and
all agreements of the parties tending to alter in
any subsequent event the original nature of the
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mortgage, and prevent the equity of redemption is
[sic] void. If the conveyance or assignment was a
mortgage in the beginning, the right or [sic] re-
demption is an inseparable incident, and cannot
be restrained or clogged by agreement. Though
the conveyance be absolute in terms, yet, if the
intention appears to make it a redeemable estate,
*965 it will continue so until foreclosure....
Turpie, 15 N.E. at 841.

[10] As a matter of Indiana law, the assignment of
rents given to Travelers constituted nothing more
than a security device. Its original character was not
changed by debtor's subsequent default or Travel-
ers' exercise of its right to proceed against its secur-
ity. Despite the exercise of those rights, debtor re-
mained the owner of the rents. Even the appoint-
ment of the receiver by the state court did not ter-
minate debtor's interest as owner. All that changed
was the right to possession. Thus, as of the date of
the petition, the rents generated by the apartment
complex constituted property of the bankruptcy es-
tate, despite the fact that, under state law, the re-
ceiver had the right to possession of both the rents
and the underlying real estate.

[11] As of the date of the petition, the right to pos-
sess both the mortgaged property and the income it
produced was in the state court receiver, not the
debtor. This, however, is only the first part of the
analysis required by Butner. The court must also
determine whether federal law has altered those
rights. Fortunately, determining whether 11 U.S.C.
§ 543 alters the rights of the parties as they would
otherwise exist under state law is a question more
easily answered than determining what those under-
lying rights might be. Both the Bankruptcy Code
and the Supreme Court have explicitly addressed
the issue.

A state court receiver constitutes a custodian. 11
U.S.C. § 101(11). Pursuant to § 543 of the Bank-
ruptcy Code:

(b) A custodian shall-
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(1) deliver to the trustee any property of the
debtor held by or transferred to such custodian,
or proceeds, product, offspring, rents, or profits
of such property, that is in such custodian's
possession, custody, or control on the date such
custodian acquires knowledge of the com-
mencement of the case [.] 11 U.S.C. § 543(b)(1).

The Supreme Court has specifically recognized that
this portion of the Bankruptcy Code, in conjunction
with § 541, “bring[s] into the estate property in
which the debtor did not have a possessory interest
at the time the bankruptcy proceedings com-
menced.” United States v. Whiting Pools, Inc., 462
U.S. 198, 205 & n. 10, 103 S.Ct. 2309, 2313 & n.
10, 76 L.Ed.2d 515 (1983).

In Whiting Pools the Supreme Court was called
upon to decide whether a Chapter 11 debtor could
compel the turnover, pursuant to 11 US.C. § 542,
of property that had been seized by a secured cred-
itor prior to the petition. In answering the question,
the Court readily determined that the property in
question constituted property of the estate, notwith-
standing the pre-petition seizure. Whiting Pools,
462 U.S. at 202-09, 103 S.Ct. at 2312-15. In con-
cluding that the turnover order was properly gran-
ted the Court stated:

As does all bankruptcy law, § 542(a) modifies the
procedural rights available to creditors to protect
and satisfy their liens.... In effect, § 542(a) grants
to the estate a possessory interest in certain prop-
erty of the debtor that was not held by the debtor
at the commencement of reorganization proceed-
ings. The Bankruptcy Code provides secured
creditors various rights, including the right to ad-
equate protection, and these rights replace the
protection afforded by possession. Whiting Pools,
462 U.S. at 207, 103 S.Ct. at 2314-15 (citations
omitted).

The Court then concluded:
Section 542(a) simply requires the [creditor] to
seek protection of its interest according to the
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congressionally established bankruptcy proced-
ures, rather than by withholding the seized prop-
erty from debtor's efforts to reorganize. Whiting
Pools, 462 U.S. at 212, 103 S.Ct. at 2317.

The Court's comments and conclusions in Whiting
Pools are equally applicable to the case at hand. Al-
though this court is confronted with turnover from a
custodian, pursuant to § 543, rather than § 542, the
two cases are functionally identical. The only dis-
tinction is that rather than taking possession of the
secured property directly, Travelers did so through
a state court receiver.*966 Nonetheless, the rights it
obtained are no different from the rights the secured
creditor in Whiting Pools possessed as a result of its
seizure of the property there in question. As a mat-
ter of Indiana law, the appointment of a receiver did
not terminate the debtor's ownership of the apart-
ment complex or the income it generated; the ap-
pointment was only a provisional remedy which
brought the property into the custody of the state
court pending its final disposition. See Whiting
Pools, 462 US. at 210-11, 103 S.Ct. at 2316-17.
Since that disposition had not taken place prior to
the petition, the property in question is property of
the bankruptcy estate and is subject to turnover, to
the debtor-in-possession, pursuant to § 543.

Travelers contends that the Seventh Circuit's de-
cision in Matter of Century Investment Fund VIII,
L.P, 937 F.2d 371 (7th Cir.1991) mandates a dif-
ferent result. The court disagrees. To the extent
Travelers argues that the Seventh Circuit concluded
that a creditor's pre-petition efforts to perfect a lien
upon rents and to obtain the appointment of a re-
ceiver resulted in the property being excluded from
the estate as a matter of federal bankruptcy law,
that interpretation of the decision cannot withstand
scrutiny. Such a construction would place the Sev-
enth Circuit in conflict with the Supreme Court's
decision in Whiting Pools, something this court
doubts the Seventh Circuit intended. To the extent
the Seventh Circuit may have held that the property
in question was not property of the estate, it did so
on the basis of Wisconsin law. If this was its con-
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clusion, this court perceives Wisconsin law to be
very different from the Indiana law which govemns
the matter now before us. More importantly,
however, when the Century Investment decision is
properly understood, in the context of the proceed-
ings which took place before both the Bankruptcy
Court and the District Court, this court's decision
concerning turnover is entirely consistent with it.

In Century Investment, the Seventh Circuit reversed
the District Court's decision and remanded the mat-
ter “with instructions to reinstate the [order of the
Bankruptcy Court].” Century Investment, 937 F.2d
at 380. The issue in dispute before the courts below
was not whether rents from leased property were
excluded from the bankruptcy estate but only
whether or not those rents were cash collateral. See
In re Century Investment Fund VIII, L.P., 155 B.R.
1002, 1003 (Bankr.E.D.Wis.1989); In re Century
Investment Fund VIII, L.P., No. 89-C-380, 1990
U.S.Dist. Lexis 8128, at *5 (D.E.D.Wis. April 26,
1990). Cash collateral is, by definition, property of
the estate. 11 U.S.C. § 363(a) (““ ‘cash collateral’
means cash, ... or other cash equivalents ... in which
the estate and an entity other than the estate have an
interest....”). The Bankruptcy Court determined that
the creditor held a perfected lien upon the rents in
question. Despite this conclusion, however, it non-
etheless allowed the debtor a limited right to use
those rents in connection with its efforts at reorgan-
ization, subject to the obligation to adequately pro-
tect the lienholder. In re Century Investment Fund,
v, L.P., 155 B.R. at 1008 (Bankr.E.D.Wis.1989).
The Bankruptcy Court did not conclude that the
rents were excluded from the estate. On appeal, the
District Court held that the creditor did not have a
lien upon the rents.

First Bank's commencement of a foreclosure ac-
tion and filing for the appointment of a receiver
did not give rise to a perfected security interest in
the rents.... Hence, the rents do not constitute
cash collateral, and the bankruptcy trustee may
determine the best application of the rental pro-
ceeds. Century Investment, 1990 U.S.Dist.Lexis
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8128, at *14.

By reversing the District Court and reinstating the
Bankruptcy Court's order, the Seventh Circuit ef-
fectively concluded that the rents in question were
property of the estate; albeit property encumbered
by a lien in favor of the bank and, therefore, cash
collateral. This conclusion is precisely the result
this court has reached in its analysis of the compet-
ing rights of the debtor and Travelers to the rents in
issue.

*967 The court's conclusion that the property in the
possession of the state court receiver constitutes
property of the estate which must, pursuant to §
543(b)(1), be turmed over to the debtor-
in-possession easily disposes of the remaining is-
sues before the court. The debtor met its burden of
proving that the property in question is property of
the estate. It thus became Travelers' burden to show
why turnover should be excused, pursuant to §
543(d). Other than the erroneous argument that the
rents are not property of the bankruptcy estate, no
argument has been advanced which would justify
excusing the state court receiver from its clearly
stated statutory obligation to deliver the property in
its possession to the debtor-in-possession. Indeed,
given the receiver's candid admission that, if
turnover is excused, its loyalties and obligations
will run to the state court which appointed it, rather
than to this court, the need for turnover is critical.
Travelers has failed to carry its burden under §
543(d) of proving that turnover should be excused.

[12] Travelers has also failed to carry its burden of
proving that this case should be dismissed. In sup-
port of its motion, it argues that debtor's petition
constitutes a bad faith filing, when measured by the
standards articulated by the district court in Matter
of Grieshop, 63 BR. 657, 663 (D.N.D.Ind.1986).
What Travelers fails to appreciate, however, is that
those factors are to be balanced in determining the
presence or absence of a debtor's good faith in
seeking bankruptcy relief; they are not to be applied
mechanically. See Matter of Elmwood Development
Co., 964 F.2d 508, 510 (5th Cir.1992); In re Clause
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Enterprises of Ft. Myers, Ltd, 150 B.R. 476,
478-79 (Bankr.M.D.Fla.1993); In re Don Sellers
Village Lanes, Inc, 121 B.R. 649, 652
(Bankr.M.D.Fla.1990); In re MGN Co. I, 116
B.R. 654, 658 (Bankr.S.D.Ind.1989); In re Marion
Street  Partnership, 108 B.R. 218, 223
(Bankr.D.Minn.1989); In re Clinton Centrifuge,
Inc., 72 B.R. 900, 905 (Bankr.E.D.Pa.1987). In-
deed, the mechanical approach which Travelers ap-
parently urges us to follow would automatically
doom almost every single asset case, ab initio.

When the Grieshop factors are properly applied and
balanced, Travelers has failed to carry its burden of
proving that this case has been filed in bad faith.
Quite to the contrary, when the evidence presented
is properly weighed and balanced, it is the court's
conclusion that Willows' petition represents a good
faith effort to attempt to reorganize its financial af-
fairs, in accordance with the spirit and the purpose
of the Bankruptcy Code.

Debtor's motion for tummover will be granted and
Travelers' motion to dismiss will be denied. An ap-
propriate order will be entered.

Bkrtcy.N.D.Ind.,1993.
Matter of Willows of Coventry, Ltd. Partnership
154 B.R. 959, 24 Bankr.Ct.Dec. 408
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